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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8488 


NEW YORK LIFE INSURANCE CO., Appellant , 

v. 

RUTH Y. TAYLOR, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment (Aplts. Apx. 
pp. 8-9) of the District Court of the United States for the 
District of Columbia, upon a jury verdict in favor of ap¬ 
pellee, Ruth V. Taylor, plaintiff below and hereinafter re¬ 
ferred to as plaintiff, against appellant, New York Life 
Insurance Company, defendant below and hereinafter re¬ 
ferred to as defendant, in the amount of $2,000, plus inter¬ 
est and costs. Recovery was sought and obtained under 
the double indemnity provision of a life insurance policy 
and the relief claimed was within the general law jurisdicr 
tion of the District Court. D. C. Code (1940 Ed.) 
§§ 11-301,11-306. A review of the judgment below by this 
Court is authorized by D. C. Code (1940 Ed.) § 17-101. 
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PRELIMINARY STATEMENT. 

The sole questions submitted upon this appeal relate to 

the admissibility of certain documentary evidence and the 
•> •> 

action of the Court below upon prayers submitted by the 
respective parties relating to presumptions and the burden 
of proof. No point is made here of the sufficiency of the 
evidence to support the verdict and judgment below, and a 
full review and consideration by this Court of all of the 
evidence, therefore, is not required by this appeal. 

STATEMENT OF THE CASE. 

Plaintiff, Ruth V. Taylor, a citizen of Maryland, brought 
this action in the Court below to recover the amount of 
$2,000 under the double indemnity or accidental death pro¬ 
vision of a policy of insurance issued upon the life of her 
husband, Lemuel K. Taylor, by the defendant, New York 
Life Insurance Company, a corporation incorporated under 
the laws of and having its Home Office in the State of New 
York. (Aplts. Apx. pp. 2-3.) The policy provided as fol¬ 
lows : 


“New York Life Insurance Company, a Mutual Com¬ 
pany, agrees to pay * * # TWO THOUSAND Dollars 
* * * to RUTH V., Wife of the insured, Beneficiary the 
face of this Policy upon receipt of due proof of the' 
death of the Insured, * * * or Double the face of this 
Policy upon receipt of due proof that the death of the 
Insured, * * * resulted directly and independently of 
all other causes from bodily injury effected solely 
through external, violent and accidental cause, * * *. 

“This Double Indemnity Benefit will not apply if the 
Insured’s death resulted from self-destruction, whether 
sane or insane; * * * from physical or mental infirm¬ 
ity; or directly or indirectly from illness or disease of 
any kind. * * *” (Pltf’s. Exh. No. 1, Aplts. Apx. p. 51) 

Insured, Lemuel K. Taylor, was found dead at the foot 
of a stairwell at Walter Reed General Hospital, Washing¬ 
ton, D. C. at about one o’clock on the morning of April 
21st, 1940. (Aplts. Apx. pp. 39-40) Insured had been a 
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patient at the Hospital since September, 1939, and had un¬ 
dergone several operations for a nerve-wracking condition 
of the anal region. (Aplts. Apx. pp. 69-71.) Upon receipt 
of the Proofs of Death filed by plaintiff, beneficiary named 
in the policy, defendant paid the face amount of the policy 
($2,000), but declined to pay the $2,000 double indemnity, 
(Aplts. Apx. pp. 3-4) because of lack of due proof of acci¬ 
dental death. “Physician’s Statement No. 2”, filed as a 
part of the Proofs of Death gave the cause of Insured’s 
death as “Suicide”. (Deft’s. Exh. for Ident. No. 3, Aplts. 
Apx. pp. 60, 61.) 


Proceedings Below. 

Complaint was filed below setting forth the contract of 
insurance and death of Insured, and alleged “that the death 
of the Insured resulted directly and independently of all 
other causes from bodily injury effected solely through ex¬ 
ternal, violent and accidental cause.” (Aplts. Apx. p. 3.) 
Defendant’s answer admitted the contract and Insured’s 
death, but denied “that the death of said Insured resulted 
directly and independently of all other causes from bodily 
injury effected solely through external, violent and acci¬ 
dental causes.” (Aplts. Apx. p. 4.) 

The case was tried before Mr. Justice Goldsborough and 
a jury and consumed three trial days, the greater part of 
which was taken up with extended arguments and colloquies 
between Court and Counsel on the admissibility of evidence 
and the settlement of prayers. 

Plaintiff testified that she had submitted to defendant 
Proofs of Death on forms supplied by the Company, and 
offered in evidence forms numbered 1 and 3. Form No. 1 
was entitled “Claimant’s Statement” and form No. 3 was 
entitled “Friend’s Statement”. (Pltf’s. Exhs. Nos. 2 and 
3, Aplts. Apx. pp. 16-17, 55-56, 57-58.) These were received 
in evidence over defendant’s objection that they consti¬ 
tuted only a part of the Proofs of Death and should be re¬ 
ceived only if offered along with form No. 2, which was en¬ 
titled “Physician’s Statement”, (Aplts. Apx. p. 17) 
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“Physician’s Statement No. 2”, having been mailed by the 
Company, at plaintiff’s request, to the coroner for the Dis¬ 
trict of Columbia, was filled out by him to show the cause 
of death as “suicide”. (Deft’s. Exh. for Ident. No. 3, Aplts. 

Apx. pp. 1S-19, 60-61.) 

Defendant later offered “Physician’s Statement No. 2” 
as a part of its own case and its admission was refused, 
principally on the ground that plaintiff was not bound by 
the statements made therein by the Coroner. (Aplts. Apx. 
pp. 21, 22, 35-36.) 

Defendant also offered in evidence several documents 
from the original records of Walter Reed General Hospital 
covering the hospitalization of the Insured, (Aplts. Apx. 
pp. 33, 34, 37) such documents having been identified as 
made in the usual course of business and in accordance with 
the general custom of the Hospital. (Aplts. Apx. pp. 23- * 

25.) The following documents w r ere offered: 

a. History taken on Insured’s admission to the Hos- 
pital; 

b. Diagnosis of Insured’s condition upon admission to 
the Hospital; 

c. Reports of Insured’s three operations at the Hos¬ 
pital ; 

d. Report of Dr. Cardona of consultation with In¬ 
sured, dated February 27, 1940, wiierein Insured is 
reported to have said he w’anted to die; 

e. Report of Dr. Hornisher of consultation with In¬ 
sured, dated March 4, 1940; and 

f. Report of Dr. Carter of consultation with Insured, 
dated April 15,1940, 

their admission was denied on the grounds that they wrere 
privileged communications and that the privilege was not 
wraived by the terms of the policy and the agreement con¬ 
tained in Proofs of Death filed by plaintiff. (Specific rec¬ 
ord references to the several documents will appear in 
the argument which follows) 


0 


Defendant also offered in evidence the original transcript 
of proceedings and findings of the Board of Officers of 
Walter Reed General Hospital in the matter of the death of 
Insured. This offer was refused on the same grounds 
and on the further ground that the Report contained a con¬ 
clusion as to the cause of Insured’s death which was in issue 
before the Court. (Deft’s. Exh. for Ident. No. 4, Aplts. 
Apx. pp. 33-37, 63-73.) 

At plaintiff’s request and over defendant’s objection, the 
trial Court instructed the jury that there was a “presump¬ 
tion of law that the death of the insured was due to acci¬ 
dent” and that “the burden of proof is upon the defendant 
to show by a preponderance of evidence that it was not 
the result of accident.” (Aplts. Apx. p. 43.) The Requested 
Instructions and Prayers and the Court’s action thereon are 
set out in full at Aplts. Apx. pp. 42-44. 

The case was submitted to the jury upon such instruc¬ 
tions, without any further charge by the Court, except the 
following: 

“The Court does not think it is neeessarv for the 
Court to go over the testimony. If the Court goes over 
the testimony, it is only the Court’s interpretation of 
the testimony. The Court thinks your interpretation 
of the testimony should guide you. 

“You will retire and consider your verdict.” (Aplts. 
Apx. pp. 48-49.) 

Verdict was rendered for the plaintiff in the full amount of 
her claim, $2,000, plus interest, covering the double indem¬ 
nity under the policy, and judgment was entered thereon. 
(Aplts. Apx. pp. 8-9.) 

In connection with the preparation of the record on ap¬ 
peal, counsel for plaintiff counter-designated the following: 

“1. First paragraph of pretrial stipulation. 

“2. First and second pages of defendant’s memo¬ 
randum of authorities to the Court. 

“3. Paragraph number three of petition of the de¬ 
fendant to the Court filed May 22,1942, praying for the 
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issuance of an order requesting the Secretary of War 
to authorize certain persons to testify.” (Aplts. Apx. 

p. 10.) 

The trial Court overruled defendant’s objections to this 
counter-designation and directed that the three documents 
be included in the record in their entireties. (Aplts. Apx. 

p. 11.) 

The present appeal is prosecuted from the verdict and 
final judgment below. The pleadings, testimony and ex¬ 
hibits below, so far as they are believed to relate to the 
points raised on appeal and to which reference will be made 
in the argument which follows, are included in the appendix 
attached hereto. 


STATUTES INVOLVED. 

D. C. Code (1940 Ed.), § 14-30S; 

Act of June 20, 1936, c. 640, § 1, (49 Stat. 1561), 
U. S. C. Title 28, § 695. 

STATEMENT OF POINTS UPON WHICH APPELLANT 

INTENDS TO RELY. 

1. The Court erred in permitting plaintiff to introduce 
in evidence Statements numbered one and three of plain¬ 
tiff’s Proofs of Death without offering Statement number 
two which formed a part thereof. 

2. The Court erred in refusing to receive in evidence 
Statement number two of plaintiff’s Proofs of Death when 
offered by defendant. 

3. The Court erred in refusing to admit in evidence the 
following original records of Walter Reed General Hos¬ 
pital relating to the Insured: 

a. History of admission; 

b. Diagnosis on admission; 

c. Reports of Insured’s three operations; 
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d. Report of Doctor Cardona re: his conversation with 
the patient, dated February 27, 1940; 

e. Report of Dr. Hornisher, dated March 4, 1940. 

f. Report ot Doctor Carter, dated April 5, 1940. 

4. The Court erred in refusing to admit in evidence tran¬ 
script of the proceedings and findings of the Board of Offi¬ 
cers of Walter Reed General Hospital in the matter of the 
death of Insured. 

5. The Court erred in allowing plaintiff’s Requested In¬ 
structions numbered two and five relating to the presump¬ 
tion against suicide and the burden of proof and in denying 
defendant’s Prayers numbered three and four relating to 
the burden of proof. 

6. The Court erred in overruling defendant’s objections 
to plaintiff’s counter-designation of record and directing 
the inclusion in the record of the following: 

a. Pretrial memorandum: 

b. Petition for an order requesting the Secretary of 
War to authorize the giving of testimony by certain 
witnesses, and 

c. Defendant’s trial law memorandum. 

SUMMARY OF ARGUMENT. 

1 and 2. The Court erred in permitting plaintiff to intro¬ 
duce in evidence “Claimant’s Statement No. 1” and 
“Friend’s Statement No. 3”, to show that she had filed with 
defendant Company due proof of Insured’s death by acci¬ 
dent, without requiring that she also offer “Physician’s 
Statement No. 2”, which gave the cause of death as “sui¬ 
cide” and formed a part of her Proofs of Death. The 
Court also erred in refusing to permit defendant to intro¬ 
duce “Physician’s Statement No. 2” as a part of its case. 
In “Claimant’s Statement No. 1”, signed by plaintiff, it 
was agreed that all papers called for by the instructions 
appearing on the reverse side thereof, which included 
“Physician’s Statement No. 2”, should constitute and be 
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made a part of the Proofs of Death. Furthermore, State¬ 
ment No. 2, containing the opinion of suicide, was admis¬ 
sible as an admission made by plaintiff’s agent. 

3 and 4. The Court erred in refusing to admit in evi¬ 
dence original records of Walter Reed General Hospital 
relating to the treatment and death of Insured. These doc¬ 
uments were admissible under the so-called Federal shop 
book rule (U.S.C. Title 2S § 695) unless restricted by the 
privilege Statute. (D. C. Code. 1940, § 14-308.) If the priv¬ 
ilege Statute is construed to cover hospital records, the 
waiver provisions contained in the application for insur¬ 
ance and in the Proofs of Death filed by plaintiff waive the 
benefit of such privilege. 

5. The Court erred in instructing the jury that there was 
a presumption of law that Insured’s death resulted from 
accident and that the burden was upon defendant to prove 
by a preponderance of evidence that Insured’s death did 
not result from accident. When proof was offered by plain¬ 
tiff to support her allegation of accidental death (not to 
be confused with cases involving exception clauses in poli¬ 
cies barring recoverv if death occurs bv suicide within a 
stated time) and evidence offered by defendant in opposi¬ 
tion thereto, the presumption against suicide no longer re¬ 
mained in the case, as evidence or otherwise, and the bur¬ 
den was still with plaintiff to prove her allegation of acci¬ 
dental death. Neiv York Life Ins. Co. v. Gamer, 303 U. S. 
161. 

6. The Court erred in directing the inclusion in the rec¬ 
ord on appeal the pretrial memorandum, a collateral peti¬ 
tion and defendant’s trial law memorandum, on plaintiff’s 
contention that statements contained therein indicated de¬ 
fendant had assumed the burden of proving suicide. These 
papers are not a proper part of the record on appeal, and 
assuming that they have any bearing upon the issues below 
or here, the statements therein contained could not affect 
the burden of proof, which, under the contract in suit and 
pleadings before the Court had to be assumed and sustained 
by plaintiff. 
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ARGUMENT. 

1. The Court Erred in Permitting Plaintiff to Introduce in 

Evidence Statements Numbered One and Three of 
Plaintiff’s Proofs of Death Without Offering Statement 
Number Two Which Formed a Part Thereof. 

2. The Court Erred in Refusing to Receive in Evidence 

Statement Number Two of Plaintiff’s Proofs of Death 
When Offered by Defendant. 

Plaintiff’s action below was for breach of the contract 
of insurance by defendant in failing to pay the additional 
$2,000 double indemnity for the death of Insured by acci¬ 
dent. To show compliance with the terms of the policy, 
plaintiff offered in evidence Proofs of Death consisting of 
two parts, “Claimant’s Statement No. 1”, signed and sworn 
to by her and showing the cause of death as “accidental— 
Fell down stairway,” (Pltf’s. Exh. No. 2, Aplts. Apx. pp. 
55-56) and “Friend’s Statement No. 3”, (Pltf’s. Exh. No. 

3. Aplts. Apx. pp. 57-5S) identifying the deceased as the 
Insured covered by the policy. Plaintiff also introduced a 
letter addressed by her to defendant, advising of Insured’s 
death and requesting that it “send the form to Dr. A. Mac- 
Grades [Magruder] McDonald, District Coroner, Washing¬ 
ton, D. C. (Pltf’s. Exh. No. 4, Aplts. Apx. p. 59) 

Statements Nos. 1 and 3 were received in evidence over 
defendant’s objection that they could only be offered along 
with “Physician’s Statement No. 2”, which was signed by. 
Dr. A. Magruder McDonald, giving the cause of death as 
“Suicide”. (Deft’s. Exh. for Ident. No. 3, xiplts. Apx. pp. 
17,60-61) 

Defendant offered “Physician’s Statement No. 2” as a 
part of its case, but the trial Court excluded it. (Aplts. 
Apx. pp. 21-22, 35-36) 

The policy provides that the Company will pay 
“DOUBLE THE FACE OF THIS POLICY upon receipt I 
of due proof that the death of the Insured, * * * resulted 
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directly and independently of all other causes from bodily 
injury effected solely through external, violent and acci¬ 
dental cause, * * (Pltf’s. Exh. No. 1, Aplts. Apx. p. 51) 

It should be noted at the outset that under this form of 
policy, the Company’s liability rests upon the “receipt of 
due proof” of accidental death and is to be distinguished 
from policies which provide for payment upon death, with 
a condition that proof of death be furnished. Here the sub¬ 
mission of “due proof” is a condition precedent to defen¬ 
dant’s liability and to the creation of plaintiff’s right of 
action. 

“Claimant’s Statement No. 1,” (Aplts. Apx. pp. 52-56) 
provides on its face, immediately above plaintiff’s signa¬ 
ture, as follows: 

“The undersigned hereby makes claim to said insur¬ 
ance and agrees that the written statements and affi¬ 
davits of all the physicians who attended or treated 
the insured, and all other papers called for by the In¬ 
structions printed on the reverse side hereof, shall con¬ 
stitute and they are hereby made a part of these Proofs 
of Death” (Emphasis supplied) 

On the reverse side of “Claimant’s Statement No. 1”, 
appear “INSTRUCTIONS FOR PREPARING PROOFS 
OF DEATH.” These instructions list 

“Statement No. 1 * * *” 

“Statement No. 2 * * *” 

“Statement No. 3 * * 

each followed by specific directions as to how and by whom 
it should be executed. 

On cross-examination, plaintiff admitted that she wrote 
to the Company requesting that it send a form to Dr. Mc¬ 
Donald (Pltf’s. Exh. No. 4, Aplts, Apx. p. 59) and when 
asked if she knew whether the form was sent to him she re¬ 
plied, “Yes; I am sure he must have sent it.” (Aplts. Apx. 
p. 19) 


11 


During the course of the argument on the Physician’s 
Statement, counsel for plaintiff stated, “I have no objec¬ 
tion to this provided that word [“Suicide”] is not shown 
to the jury,” (Aplts. Apx. p. 21) thus indicating his belief 
of its relevancy as constituting a part of the Proofs of 
Death required by the policy, subject to the deletion of the 
damaging word “Suicide”. 

In the case of Healy v. Metropolitan L. Ins. Co., 37 App. 
D. C. 240, 243, 246, where plaintiff attempted to introduce 
proofs of death “for the purpose only of showing compli¬ 
ance with the terms of the policy,” this Court said: 

“The so-called proofs of death were prima facie evi¬ 
dence against the plaintiff (Griffith v. Metropolitan L. 
Ins. Co. 36 App. D. C. 8). * * * In this case the claimant 
agreed that the proof introduced should be considered 
as part of the proofs of death, and, in the circum¬ 
stances, is bound by them to the extent of their disclo¬ 
sures, except, of course, as those disclosures were sub¬ 
sequently modified or explained by oral testimony.” 

As clearly announced in Sanderson v. Postal Life Ins. 
Co. of New York, 87 F. 2d 58, 59-60, under this form of 
policy, defendant’s liability commences and plaintiff’s right 
of action accrues only upon the performance by her of the 
condition precedent set out in the policy, the filing of “due 
proof”. In the Sanderson case, Bratton, J., speaking for 
the Circuit Court of Appeals for the Tenth Circuit, said: 

“* * * The policy under consideration provides that 
the company will make payment ‘upon receipt of satis¬ 
factory proof of death of the assured while this policy 
is in force * * V It does not provide in the conven- 
itonal language contained in many of the more recently 
issued policies for payment upon the death of the as¬ 
sured w r ith a condition that proof of death shall be fur¬ 
nished. The language of the contract, which is plain 
and free of ambiguity, rests liability upon the submis¬ 
sion of proof of death. That provision makes the fur¬ 
nishing of such proof a condition precedent to liability; 
and until the condition is performed or its performance 
is waived the beneficiary has no right of action against 
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the insurer. (Citing many cases) (Emphasis sup¬ 
plied) 

Similarly, in Bergholm v. Peoria Life Ins. Co., 2S4 U. S. 
489, 491, the Court said: 

11 * * * Here the obligation of the company does not 
rest upon the existence of the disability, but it is the 
receipt by the company of proof of the disability which 
is definitely made a condition precedent to an assump¬ 
tion by it of payment of the premiums becoming due 

after the receipt of such proof.” (Emphasis supplied) 

» 

Defendant did not contend below and does not contend 
here that the Physician’s Statement of “Suicide” was con¬ 
clusive against the plaintiff and barred her recovery, but 
only that it was competent evidence to go to the jury. 

That such is the rule seems well settled, at least in the 
Federal Courts. In Wertheimer v. Travelers’ Protective 
Ass’n. of America, 64 F. 2d 435, the Circuit Court of Ap¬ 
peals for the Tenth Circuit stated the rule as follows: 

“* # * Appellant furnished proofs of death, in which 
she stated that she was without personal knowledge as 
to the circumstances of his death, other than that his 
body was found as above narrated. She said, ‘As far 
as I know there was no eyewitness.’ The physician’s 
certificate, a part of the proofs, stated the cause of 
death to be suicide. Such proofs are competent, al¬ 
though not conclusive, evidence of the facts stated 
therein. Mutual Ben. L. Insurance Company v. New¬ 
ton, 22 Wall. 32, 22 L. Ed. 793; Travelers’ Ins. Co. v. 
Melick (C. C. A. 8) 65 F. 178, 187, 27 L. R. A. 629; 
Union Mut. Life Ins. Co. v. Payne (C. C. A. 5) 105 F. 
172; Cooley on Insurance (2d Ed.) p. 5928.” 

The “Physician’s Statement,” giving the cause of death 
as “Suicide”, is admissible also as an admission. Under 
similar circumstances, it was so held in the case of Russo v. 
Metropolitan Life Ins. Co., 125 Conn. 132, 3 A. 2d 844, where 
the Court said: 
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‘ ‘ * * * Th e policy in this case contained no provision 
as to the manner in which proof should be made of 
the death of the insured. The plaintiff filed proofs of 
death upon blanks evidently furnished by the insurer, 
one of which was the statement of the attending physi- 
dan. The blank had at the top this provision: ‘The 
following statement of the physician is submitted by 
me as part of said proofs’ under the policy in question, 
and then followed by the plaintiff’s signature. Where 
the beneficiary in an insurance policy files as a part of 
the proofs of death such a certificate as this, under the 
circumstances of this case it amounts to an approval by 
him of the statements in it as correct and should be 
received in evidence against him as an admission by 
adoption. 2 Wigmore, Evidence, 2d Ed., § 1073, p. 
570.” (Emphasis supplied) 

The case of Belsky v. Neiv York Life Ins. Co., 255 App. 
r Div. 288, 7 N. Y. S. 2d 397, affirmed 280 N. Y. 614, 20 N. E. 
2d 561, involved almost the identical question here pre¬ 
sented, except that in the Belsky case, the trial Court ad¬ 
mitted the Physician’s Statement in evidence, minus the 
reference to suicide. On appeal, the judgment was reversed 
for the error of the trial court in admitting the proofs of 
death for a limited purpose, and as to the contention that 
there was no proof that the document was submitted as part 
of the proofs of death and consequently not binding as an 
admission, similar to the argument made here, (Aplts. Apx. 
pp. 21-22), the Court said: 

“* # * If, as plaintiff claims, there is no proof in this 
record that these documents had been submitted to de¬ 
fendant by plaintiff as part of her proofs of death, it is 
equally true that there is no testimony as to what 
proofs of death she did submit or that the one docu¬ 
ment she offered [Claimant’s Statement No. 1] was her 
proofs of death. * * *” 

See also Winter v. N. Y. Life, 260 App. Div. 676, 23 N. 
Y. S. 2d 759, rehearing denied 285 N. Y. 863, 33 NE 2d 568. 

In Insurance Company v. Newton, 89 U. S. 32, 35-36, 37- 
38, it was held that the Proofs of Death, part of which 
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disclosed suicide, must be admitted in their entirety, the 
Court saying: 

“Every admission is to be taken as an entirety of 
the fact which makes for the one side, with the qualifica¬ 
tions which limit, modify, or destroy its effect on the 
other side. This is a settled principle which has passed 
by its universality into an axiom of the law.” 

Referring especially to the error of the lower Court in 
refusing to receive in evidence the full proofs when offered 
by the defendant, the Court went on to say: 

“But independently of this position the proofs pre¬ 
sented were admissible as representations on the part 
of the party for whose benefit the policies were taken, 
as to the death and the manner of the death of the 
insured. They were presented to the company in com¬ 
pliance with the condition of the policy requiring notice 
and proof of the death of the insured as preliminary to 
the payment of the insurance-money. They were in¬ 
tended for the action of the company, and upon their 
truth the company had a right to rely. Unless cor¬ 
rected for mistake, the insured was bound by them. 
Good faith and fair dealing required that she should 
be held to representations deliberately made until it 
was shown that they w’ere made under a misapprehen¬ 
sion of the facts, or in ignorance of material matters 
subsequently ascertained. * * # Be that as it may, all 
that we now hold is that the preliminary proofs are 
admissible as prima facie evidence of the facts stated 
therein against the insured and on behalf of the com¬ 
pany.” 

Concerning the contention, similar to that made here, 
that the plaintiff was not bound by the statements con¬ 
tained in the proofs, which had been presented on her be¬ 
half by her father, the Court said: 

“The fact that the proofs were presented by the fa¬ 
ther of the plaintiff and not by the plaintiff herself can¬ 
not change their character. They were the only proofs 
presented, and without them there was no attempted 
compliance with the condition of the policies. He was 
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the agent of the plaintiff with respect to the policies, 
intrusted by her with the presentation of the prelim¬ 
inary proofs. Presented in her name and by her agent 
in the matter, and constituting the essential prelim¬ 
inary to her action, they must stand as her acts, and 
the representation made therein must be taken as true 
until at least some mistake is shown to have occurred 
in them.” 

The Physician’s statement of suicide was not inadmissi¬ 
ble on the ground of being hearsay, as further contended by 
plaintiff. As clearly pointed out in Rudolph v. John Han¬ 
cock, 251 N. Y. 208, 212; 167 N. E. 223, the statement is 
treated as an admission and is therefore not subject to such 
objection. There, the Court said: 

“The statements in the certificate do not constitute 
hearsay. Kather, the paper must be viewed as prima 
facie evidence of a voluntary admission by the claim¬ 
ant that such statements are true. * * * The physician’s 
certificate was one of three papers submitted as proof 
of loss. The whole admission should have been taken 
together. If it was sufficient to establish the death of 
the insured, as plaintiff admits, it was also sufficient 
to show that death was occasioned in such a manner as 
to relieve defendant from responsibility. * * *” 

While the Physician’s Statement was executed by Dr. 
McDonald, the Coroner, because the form was sent to him 
by the Company at plaintiff’s request, (Pltf’s. Exh. No. 4, 
Aplts. Apx, pp. 17,19, 59) it is not to be confused with, and 
is not subject to the objections pertaining to, the ordinary 
certificate of death required by the Code to be executed and 
recorded by the Coroner. The official Coroner’s certificate 
was not offered in evidence by either side. 

It is respectfully submitted that plaintiff’s should not 
have been permitted to introduce Statements Nos. 1 and 3, 
without “Physician’s Statement No. 2,” having agreed upon 
executing and filing “Statement No. 1” that “all other 
papers called for by the instructions printed on the reverse 
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side hereof, (including “Statement Xo. 2,”) shall consti¬ 
tute and thev are hereby made a part of these Proofs of 
Death.” 

It is further submitted that if plaintiff possibly could 
be conceded the right to introduce in evidence only those 
parts of her Proofs of Death which were favorable to her 
contention of accidental death, concealing from the jury 
that part which contained a statement by a Physician of 
her own selection which militated against such contention, 
defendant was entitled to put the Physician’s Statement 
in evidence as a part of its case, as an admission against 
interest of the plaintiff, subject to whatever explanation 
she was able to make concerning it. 

3. The Court Erred in Refusing to Admit in Evidence Origi¬ 
nal Records of Walter Reed General Hospital Relating 
to the Insured. 

Defendant produced at the trial the complete original 
records of Walter Peed General Hospital covering the hos¬ 
pitalization of the Insured, including those relating to his 
death. These records were first identified by witness 
Abraham Rubin as being the original Hospital records, now 
incorporated in the permanent files of the Veterans Admin¬ 
istration. (Aplts. Apx. p. 23) They were further identi¬ 
fied by Capt. Max H. Cohen, Assistant Registrar of the 
Hospital, who stated that he had examined the papers in 
question before taking the witness stand; that they were 
the original Hospital records relating to the Insured; that 
it was the usual custom of the Hospital to make and retain 
such records, and that they were made in the usual course 
of business of the Hospital. (Aplts. Apx. pp. 24-25) 

The particular records, of which specific offers of proof 
were made, constituting the major part of defendant’s 
proof in support of its denial of Insured’s death by accident, 
may be briefly described as follows: 
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a. History of admission, showing the severity of Insured’s 

disability. 

A summary of the contents of the history of admission 
will be found in Major Cardona’s testimony before the 
Board of Officers, (Aplts. Apx. p. 69) from which it appears 
that Insured’s primary complaint was an intense itching 
in the anal region which lie attributed to an experience anti¬ 
dating his admission by several monhts when he stated he 
had been assaulted by a hitch-hiker. 

b. Diagnosis on admission, showing the seriousness of 

Insured’s condition. 

The diagnosis of Insured’s condition made upon his ad¬ 
mission to the hospital likewise is briefly referred to in 
Major Cardona’s testimony before the Board of Officers 
(Aplts. Apx. p. 69) and resulted in his being referred to 
the Surgical Section for “surgical treatment on this pru- 
ritis” (intense itching). 

c. Reports of the three operations performed upon Insured, 
October 9, 1939, February 21, 1940, and April 17, 1940, 
showing the seriousness of the operations and the in¬ 
effectiveness thereof in relieving Insured of his condi¬ 
tion. 

The contents of the reports on the three operations per¬ 
formed on the Insured were not read into the record but 
they were introduced to show that the first two failed to re¬ 
lieve Insured’s condition, as stated in the report of Dr. 
Carter (Aplts. Apx. p. 32) and that the last operation was 
performed on April 17, 1940, just four days prior to In¬ 
sured’s death, all indicating a reason for Insured’s reported 
statements of a desire to die. 
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d. Report of Dr. Cardona of his consultation with Insured 

on February 27,1940, wherein Insured is shown to have 
stated that he accumulated and took in one dose a large 
quantity of codeine and aspirin tablets “because he 
wanted to commit suicide.” 

Major Cardona’s report, dated February 27, 1940, ap¬ 
proximately two months prior to Insured’s death, stated as 
follows: 

“This morning patient stated that lie had taken a 
large number of codeine and aspirin tablets which he 
had been accumulating over a number of days in an¬ 
other ward because he wanted to commit suicide.” 
(Aplts. Apx. p. 28) 

Whatever cloud may have been put on this report by later 
testimony of Major Cardona before the Board of Officers 
indicating that the information concerning this incident 
came at least in part from an attending nurse rather than 
direct from the Insured, appears to be dissipated by the 
statement made by the Insured just four days later, March 
4, 1940, to Dr. Hornislier wherein he said that he “really 
wanted to die because he had been suffering so much.” 
(Aplts. Apx. p. 31) 

e. Report of Dr. Komisher, psychiatrist, of his consultation 

with Insured on March 4, 1940, in which Insured is 
shown to have stated that he “really wanted to die, be¬ 
cause he had been suffering so much.” 

Dr. Hornisher’s report, in addition to reporting Insured’s 
desire to die, as above quoted, contains a full statement of 
Insured’s medical experience and diagnosis, as follows: 

“He has numerous somatic complaints about two 
years, starting as pruritis and proctitis, including 
nausea for twelve years and vague hypochondriacal 
complaints for which he visited a specialist in Balti¬ 
more. He said he had gastric ulcers. He dieted -with¬ 
out improvement. Unable to work long periods of 
times. Received sixty dollars a month from a few years 
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after the war until 1933 when discontinued for a year 
and then drew $37.50 a month which has not been in¬ 
creased. 

“He says he really wanted to die because he had been 
suffering so much. He has had twenty-five different 
doctors and been in five hospitals prior to coming to 
Walter Reed General Hospital, Marine Hospital, Balti¬ 
more, one month; Maryland University, Baltimore, 
three times; Annapolis Hospital three weeks; Emer¬ 
gency Hospital, Annapolis, and Johns Hopkins. Doc¬ 
tor J. A. Colsten says he worries about his family, 
wife and two children, ages nineteen and twelve, and 
his abdominal discomfort of about twelve years dura¬ 
tion. Chronic nausea. He has engaged vomiting with¬ 
out relief and continued to have hypochondriacal dis¬ 
comfort until the severe pruritis started May, 1938. 
Now, he is just as nauseated as ever and still has the 
pruritis. In addition he complains of hyperhidrosis in 
area of scrotum. 

“Diagnosis: Phvchoneurosis, hypochrondriasis.” 

(Aplts. Apx. pp. 30-31.) 

f. Report of Dr. Carter, psychiatrist, of his consultation 
with Insured dated April 15, 1940, showing the mental 
instability of Insured. 

Dr. Carter’s report, after reviewing Insured’s history 
contains a diagnosis of “psychoneurosis, hysteria, conver¬ 
sion type.” (Aplts. Apx. pp. 31-32) 

In addition to the identification of the records by wit¬ 
nesses Rubin and Cohen, Major A. A. Cardona, whose testi¬ 
mony was taken by deposition, stated that the history of 
admission, the first document referred to above, was writ¬ 
ten by him personally and truly recorded the history taken 
by him from Insured. (Aplts. Apx. pp. 38, 40-41) 

The so-called Federal Shop Book Rule, Act of June 20, 
1936, (49 Stat. 1561), 28 U. S. C. 695, provides that 

“In any court of the United States and in any court 
established by Act of Congress, any writing or rec¬ 
ord, whether in the form of an entry in a book or other¬ 
wise, made as a memorandum or record of any act, 
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transaction, occurrence, or event, shall be admissible as 
evidence of said act, transaction, occurrence, or event, 
if it shall appear that it was made in the regular course 
of any business, and that it was the regular course of 
such business to make such memorandum or record 
at the time of such act, transaction, occurrence, or 
event or within a reasonable time thereafter. * * V’ 

No serious contention was made below that the Hospital 
records offered by defendant failed to meet the require¬ 
ments of that Statute, and it is now well settled that such 
hospital records are admissible, without the personal testi¬ 
mony of those who made the records. Ulm v. Moore-Mc- 
Cormack Lines, Inc., 115 F. 2d 492, 117 F. 2d 222, cert, 
den. 313 U. S. 567; Reed v. Order of United Commercial 
Travelers, 123 F. 2d 252. The Reed case relates specifi¬ 
cally to an admission record, similar to that involved here. 

Hospital records are treated by the Courts as trustworthy 
and important evidence. Globe Indemnity Co. v. Reinhart, 
152 Md. 439, 137 A. 43; Langenfelder v. Jones, 178 Md. 421, 
13 A. 2d 623. 

It was contended below, however, that the Hospital rec¬ 
ords were inadmissible because they were privileged com¬ 
munications, under D. C. Code (1940 Ed.) § 14-308, which 
provides as follows: 

“In the courts of the District of Columbia no phy¬ 
sician or surgeon shall be permitted, without the con¬ 
sent of the person afflicted, or of his legal representa¬ 
tive, to disclose any information, confidential in its na¬ 
ture, which he shall have acquired in attending a pa¬ 
tient in a professional capacity and which was neces¬ 
sary to enable him to act in that capacity, whether such 
information shall have been obtained from the patient 
or from his family or from the person or persons in 
charge of him: * * 

The trial Court ruled that the Hospital records were cov¬ 
ered by this Privilege Statute and that the waiver provi¬ 
sions contained in the policy and in plaintiff’s Proofs of 
Death did not waive the privilege. (Aplts. Apx. pp. 36-37) 
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The application for the policy in suit signed by Insured, 
which by the terms of the policy is made a part thereof. 
(Aplts. Apx. p. 54) includes the following specific waiver: 

“I expressly waive, on behalf of myself and of any 
person who shall have or claim any interest in any 
policy issued hereunder, all provisions of law forbid¬ 
ding any physician or other person who has heretofore 
attended or examined me, or who may hereafter at¬ 
tend or examine me, from disclosing any knowledge or 
information which he thereby acquired.” (Aplts. 
Apx. p. 53) 

That such a waiver is binding upon the insured and bene¬ 
ficiaries claiming under the policy and makes admissible 
testimony of attending physicians, despite the existence 
of privilege statutes such as that in force in the District 
of Columbia, seems no longer subject to doubt. In fact, 
counsel for plaintiff made no objection to the testimony of 
Major Cardona concerning his treatment of Insured while 
at the Hospital. 

The point made by counsel for plaintiff below, however, 
and apparently adopted by the trial Court, was that while 
the testimony of attending physicians might be covered by 
the waiver in the application, the provisions of the waiver 
should be construed most strictly against the Company and 
so construed, were not broad enough to cover hospital rec¬ 
ords made by such attending physicians. 

This Court does not appear to have considered the effect 
and scope of such waivers, although in an early case in the 
Supreme Court of the District of Columbia (now the Dis¬ 
trict Court), Charlotte Hawkins v. Met. Life Inc. Co., 36 
W. L. R. 86,87, Mr. Justice Barnard held that a similar form 
of waiver effectively waived the provisions of the privilege 
statute. Justice Barnard said: 

“The language of the application in this respect is 
as follows: 
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“ ‘I expressly agree and stipulate that in any suit 
on the policy herein applied for, any physician who has 
attended me, or may hereafter attend me, may dis¬ 
close any information acquired by him in any wise af¬ 
fecting the declarations and warranties herein made, 
and I hereby waive the provisions of any statute mak¬ 
ing the physician’s knowledge privileged, or forbid¬ 
ding him to testify.’ 

# • • 

‘‘If a complete copy had been furnished with the 
policy, I think that the insured, by the waiver con¬ 
tained in the application, has made the testimony of 
the physician, Dr. Thomas, competent in this case; and 
his testimony being competent, and it being agreed that 
he would testify that section 5 of Part C of the applica¬ 
tion was not true, the defendant would have a defense 
to the action.” 

This Court, however, has dealt with the application of the 
privilege Statute to hospital records generally on two oc¬ 
casions. 

In Kaplan v. Manhattan Life Ins. Co., 71 App. D. C. 250, 
252; 109 F. 2d 463, it was held that hospital records showing 
patient’s name, address, age, etc. were admissible, “pro¬ 
vided there is no disclosure of diagnosis or treatment,” 
and indicated, without so deciding, that records of diagnosis 
and treatment would not be admissible under the Statute, 
saying: 


“* * * Hospital records of diagnosis and treatment 
are usually held to be covered by statutes which like 
I). C. Code, Title 9, § 20, forbid physicians to disclose 
confidential information acquired while attending a 
patient in a professional capacity * * 

In Eureka-Maryland Assur. Co. v. Gray, 74 App. D. C. 
191, 121 F. 2d 104, it was held that an interne was a physi¬ 
cian within the restriction of the Statute but that hospital 
records of an autopsy were not excluded by the Statute, 
as the relationship between the surgeon performing the 
autopsy and the body of the deceased person was not that 
of physician and patient. 
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In neither of these cases, however, did this Court di¬ 
rectly interpret the privilege Statute, as excluding hospital 
records made by attending physicians. 

The Federal Courts appear to be in accord in permitting 
attending physicians to testify, despite the existence of 
local privilege statutes, where there are waivers in form 
similar to that involved here. 

New York Life Ins. Co. v. Renault, 11 F. 2d 281, 282 
(D. N. J.). 

Lincoln Nat. Life Ins. Co. v. Hammer, 41 F. 2d 12, 
20 (8 Cir.). 

Wirthlin v. Mutual Life Ins. Co., 56 F. 2d 137, 140 
(10 Cir.). 

Lawrence v. Conn. Mut. Life Ins. Co., 91 F. 2d 3S1, 
383 (6 Cir.). 

Adamos v. New York Life Ins. Co., 22 F. Supp. 162, 
164 (W. D. Pa.), affirmed 94 F. 2d 943. 

Likewise, it appears to be well settled that such waivers 
are operative and binding against all parties claiming un¬ 
der the policy, including the beneficiaries named therein. 
As was said in the Adreveno v. Mutual Reserve Fund Life 
Association, 34 Fed. 870: 

a* * * if the patient himself waives the privilege 
by a clause contained in the contract, that waiver, in 
my judgment, is binding on any one who claims under 
the contract, whether it be the patient himself or his 
representative.” 

That these waivers are not in violation of the public 
policy expressed in such privilege statutes, is well stated 
in the case of New York Life Ins. Co. v. Snyder, 116 Ohio 
St. 693, 702, 158 N. E. 176, as follows: 

“We have no hesitancy in saying that it is not against 
public policy, nor in violation of the terms or spirit 
of § 11,494, General Code, to enforce such a waiver. 
To hold otherwise would be to open wide the doors of 
both fraud and suicide with respect to the procuring 
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of life insurance policies, and it would jeopardize the 
soundness and safety of life insurance in general. * * * 
Surely the insurance company has a clear right to say 
to an applicant for insurance, ‘We will not issue a 
policy of insurance to you unless you give to the com¬ 
pany full and complete authority to acquire any infor¬ 
mation which any physician may now possess or may 
hereafter possess concerning the state of your health 
at the time of taking out the policy’. It will be noted 
that the statement made by the insured, immediately 
preceding the waiver, is very broad indeed. No terms 
could be broader in scope. And then immediately there¬ 
after follows the waiver, equally broad in scope. This 
language needs no interpretation. It is simple, plain, 
positive, and embraces the entire subject-matter to 
which the language refers. Any attempt to construe 
such language so as to destroy its scope and meaning is 
wholly unwarranted. # * # ” 

The substance of the reasoning in this opinion was 
strongly urged upon the trial Court by counsel for defen¬ 
dant. We there urged, as we do here, that the Company 
had made the signing of the waiver a condition to the is¬ 
suance of the policy, as it had the right to do, and that as 
the language of the waiver was plain and unambiguous, it 
should not be construed in a manner which would defeat its 
very purpose. 

Counsel for plaintiff based his argument against the ad¬ 
missibility of the Hospital records primarily upon the con¬ 
tention that the waiver did not specifically refer to hospital 
records, but only to the testimony of attending physicians, 
and the trial Court apparently adopted this view in exclud¬ 
ing the records. (Aplts. Apx. pp. 36-37) 

Defendant’s research of the authorities fails to disclose 
any reported cases wherein such a contention appears to 
have been raised and considered by the Courts, despite the 
long existence of such waiver provisions in applications 
for insurance and the large number of reported cases con¬ 
struing and applying such waivers. 
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However, we submit that the language of the waiver, 
when compared with the language of our privilege Statute, 
will not permit the limited construction of the waiver urged 
by plaintiff and adopted by the Court below. 

Reduced to their words pertinent here, the waiver and 
the Statute, respectively, read as follows: 


Privilege Statute 

“ * * * no physician or sur¬ 
geon shall be permitted, 
without the consent of the 
person afflicted, * * # to dis¬ 
close any information, con¬ 
fidential in its nature, which 
he shall have acquired in at¬ 
tending a patient * * 
(Emphasis supplied.) 


Waiver Provision of the 
Policy 

“I expressly waive, on be¬ 
half # * * of any person who 
shall have or claim any inter¬ 
est in any policy issued here¬ 
under, all provisions of law 
forbidding any physician 
* * * who may hereafter at¬ 
tend or examine me, from 
disclosing any knowledge or 
information which he there¬ 
by acquired.” (Emphasis 
supplied.) 


It will be noted at once that the privilege Statute makes 
no mention of physicians’ records or hospital records, but 
refers only to the disclosure by attending physicians of in¬ 
formation thereby acquired, and as above pointed out, this 
Court has not directly extended the application of the priv¬ 
ilege to such records. 

It will be further noted, that the waiver contained in the 
application does not refer to the testimony of attending 
physicians but waives “all provision of law forbidding any 
physician” to disclose information acquired as such at¬ 
tending physician. What is waived, therefore, is not the 
privilege forbidding the testimony of attending physicians, 
which is the false premise of plaintiff’s contention, but all 
“provisions of law” which may be construed to forbid 
the disclosure of information obtained by attending physi¬ 
cians, and so far as we are here concerned, the waiver is 
of the “provisions” of our privilege Statute, however those 
“provisions” may be construed. 
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If the privilege Statute is construed by this Court to 
cover only the testimony of attending physicians and not 
physicians’ records and hospital records, the records in 
question are admissible in evidence under the Federal shop 
book rule, unrestricted by the asserted privilege. 

If, on the other hand, this Court decides, as hinted in the 
Kaplan case, supra , that the “provisions of law” contained 
in the privilege Statute are broad enough to include hos¬ 
pital and physicians’ records, as well as physicians’ testi¬ 
mony, the waiver contained in the application of “all pro¬ 
visions of law” restricting the disclosure of knowledge or 
information acquired by attending physicians necessarily 
must be similarly construed. 

In other words, the privilege Statute provides that an 
attending physician may not “disclose any information 
* * # , which he shall have acquired in attending a patient.” 
The application 'waives “all provisions of law forbidding 
any physician # * * who # * • may hereafter attend or ex¬ 
amine me, from disclosing any knowledge or information 
which he thereby acquired.” The only such provisions of 
law here in force are those found in the privilege Statute, 
which are in terms identical with the language of the 
waiver. If those provisions of law are construed to render 
inadmissible in evidence hospital records consisting of the 
written reports of attending phpsicians, the benefit of those 
provisions of law is expressly, not merely by inference, 
waived by the terms of the application. 

That the trial Court did not follow a similar argument 
presented below is probably explained by the statement 
contained in his ruling on the subject that: 

“Well, logic is not necessarily the thing which has to 
govern the proper conclusion of legal situations.” 
(Aplts. Apx. p. 36.) 

Even in the State of New York, where a similar privilege 
statute, which has been construed to cover hospital records 
made by attending physicians, specifically provides that 
■waiver of the privilege can be made only in open court on 
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the trial, it has been held that such waiver may he given 
by implication, as where the plaintiff in answers to inter¬ 
rogatories disclosed the nature of certain medical treat¬ 
ment received by the insured, to which the records related. 
Munzer v. Swedish American Line, 35 F. Supp. 493. 

While it is not believed that any serious contention will 
be made here that the New York statute requiring waiver in 
open Court is applicable to the case at bar on the ground 
that the contract of insurance, by its terms, is made pay¬ 
able at the Home Office of the Company in New York, it is 
here noted, as pointed out in the opinion in the Munzer 
case, a New York case, (page 496 of the opinion) that 
questions of privilege are matters of procedure to be gov¬ 
erned by the law of the forum. 1 

Lastly, if for any possible reason the waiver contained 
in the application should be held insufficient to cover the 
admission of the Hospital records, we respectfully submit 
that plaintiff herself, by the very terms of the papers which 
she introduced in evidence as constituting her Proofs of 
Death, particularly “Claimant’s Statement No. 1”, (Pltf’s. 
Exh. No. 2, Aplts. Apx. p. 55) specifically waived the pro¬ 
visions of the privilege Statute, when she agreed that “the 
written statements * # * of all the physicians who attended 
or treated the insured, * * * shall constitute and they 
are hereby made a part of these Proofs of Death.” 

This statement, appearing immediately over the signa¬ 
ture of plaintiff on “Claimant’s Statement No. 1,” reads 
in whole as follows: 

‘ * The undersigned hereby makes claim to said insur¬ 
ance and agrees that the written statements and affi¬ 
davits of all the physicians who attended or treated 
the insured, and all other papers called for by the In¬ 
structions printed on the reverse side hereof, shall con¬ 
stitute and they are hereby made a part of these Proofs 
of Death.” (Aplts. Apx. p. 55.) (Emphasis supplied) 

i Restatement, Conflicts of Laws, $ 597; Federal Mining and Smelting Co. 
v. Dalo, 9 Cir., 252 F. 356; Pennsylvania Railroad Co. v. Durlcee, 2 Cir., 147 
F. 99; Thompson v. Smith, 70 App. D. C. 65, 103 F. 2d 936; Aetna Life Ins. 
Co. v. McAdoo, 8 Cir., 106 F. 2d 618; Adamos v. New York Life Ins. Co., 
D. C. 22 F. Supp. 162 affirmed, 3 Cir., 94 F. 2d 943- 
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When plaintiff introduced in evidence, as part of her 
Proofs of Death, “Claimant’s Statement No. 1”, signed 
by her and agreeing that “the statements # * * of all physi¬ 
cians who attended or treated the Insured * * * shall consti¬ 
tute and they are hereby made a part of these Proofs of 
Death,” she thereby agreed at the trial, as well as at the 
time of filing Statement No. 1 with the Company, that all 
written statements made by physicians attending the In¬ 
sured constituted a part of her Proofs of Death. She there¬ 
by waived the benefit of any privilege which she otherwise 
might have had under the privilege Statute and consented 
to the introduction in evidence by defendant of any and all 
of such physicians’ statements not offered by her. 

That the beneficiary under an insurance policy, such as 
the plaintiff here, is entitled to claim the benefit of the 
privilege Statute and likewise, may waiver such privilege, 
seems well settled. 

In O'Brien v. General Accident, Fire and Life Assurance 
Co., 42 F. 2d 48, 52, the Court held: 

“The opinion of the Supreme Court of Nebraska in 
the Grandon Case determines two things; (1) That the 
beneficiary in a policy of insurance on the life of an¬ 
other who has made communications to or been exam¬ 
ined by a physician is a party in whose favor section 
8840 [Privilege Statute] was enacted and (2) that such 
beneficiary under section 8841 may waive the privi¬ 
lege.” 

The exact question under similar circumstances appears 
to have been passed upon by the Court in Willis v. Order 
of Railroad Telegraphers, 139 Neb. 46, 52; 296 N. W. 443, 
where the Court said: 

“Now, it is insisted by the plaintiff that such state¬ 
ments made by the insured relative to his condition, 
not made in the presence of the plaintiff, are hearsay 
and privileged, and are not binding upon her. How¬ 
ever, we find in the proof of death, signed by the plain¬ 
tiff on April 5, 1938, question 9, ‘Do you authorize 
physicians and hospitals to make statements concern- 
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ing the deceased’s condition?’ and her answer is 
‘Yes’. In our opinion, this is a definite waiver by the 
plaintiff of the introduction of such evidence, and this, 
taken in connection with the waiver of the insured at¬ 
tached to his application, renders this objection of the 
plaintiff unavailing.” 

In U. S. Nat’l. Life & Casualty Co. v. Heard, 148 Okla. 
274, 275, 298 P. 619, the Court said: 

“We think by the weight of authority the right to 
waive the privilege as to the evidence of a physician 
concerning information acquired in attending the pa¬ 
tient survives the patient and may be exercised after 
her death by the beneficiary in the insurance policy of 
the deceased.” 

See also, Luce v. Service Life Ins. Co., 227 la. 532, 288 
N. W. 681. 

4. The Court Erred in Refusing to Admit in Evidence Tran¬ 
script of the Proceedings and Findings of the Board of 
Officers of Walter Reed General Hospital in the Matter 
of the Death of Insured. 

Defendant also offered in evidence the full transcript of 
the proceedings and testimony before the Board of Officers 
of Walter Reed Hospital relating to the death of Insured. 
(Deft’s. Exh. for Ident. No. 4, pp. 33-35, 63-73). 

This document, appearing in its entirety at page 63-73 
of the attached appendix, consists of the testimony given 
by the Hospital attendants concerning the circumstances 
of Insured’s death, before the Board of Officers convened 
to investigate and determine the cause thereof, and the con¬ 
clusion reached by that Board, reading as follows: 

“After careful consideration of the testimony in the 
case, the Board finds: 

“(1) That Lemuel K. Taylor, beneficiary of the Vet¬ 
erans Administration and a patient on W’ard 10A, 
Walter Reed Hospital, came to his death by jumping 
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from the second floor to the basement in the stair well, 
west wing of this hospital, and that his death was not 
due to negligence or carelessness of any person.’’ 
(Aplts. Apx. p. 72.) 

While this record may be subject to the practical objec¬ 
tion that it includes hearsay testimony which might not be 
admissible if given in open Court and that it contains a 
conclusion on the question which was before the Court and 
jury for determination, we respectfully submit that under 
the Federal shop book rule and the waivers signed by In¬ 
sured and plaintiff, respectively, if the privilege Statute is 
applicable, it is admissible in evidence as a part of the 
Hospital records, subject only to such criticism and com¬ 
ment as might ^ffect its weight. 

This Court in Eureka-Maryland Assurance Co. v. Gray , 
74 App. D. C. 191, 121 F. 2d 104, referred to above, held 
that hospital records of an autopsy were not covered by 
the privilege Statute. The same reasoning might well be 
applied to the record in question, which is in the nature of 
a report on an inquest held by a military Hospital concern¬ 
ing the death of one of its patients. 

5. The Court Erred in Instructing the Jury that There Was 
a Presumption of Law Against Suicide an d that the 
Burden of Proof Was Upon Defendant wSaw^that 
Insured’s Death Resulted from Accident. 

Defendant assigned as error the granting by the trial 
Court of plaintiff’s Requested Instructions Nos. 2 and 5 
and the denial of defendant’s Prayers Nos. 3 and 4. 
These Instructions and Prayers all deal with the related 
questions of the presumption of accidental death and the 
burden of proving or disproving accidental death, and the 
Court’s action on all of them will appear by examining 
plaintiff’s 5th Instruction, which was granted, reading as 
follows: 

1 ‘ There is a presumption of law that the death of the 
Insured was due to accident and the fact that it re- 
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suited from a fall does not change the presumption, 
and the burden of proof is upon the defendant to show 
by a preponderance of evidence that it was not the re¬ 
sult of accident. 

Baltimore Life Ins. Co. v. Fahmey, 132 Md. 222, 225. 

Royal Arcanum v. Brashears , 89 Md. 624. 

Travelers* Ins. Co. v. Micklas, 88 Md. 470.” (Aplts. 

Apx. p. 43) 

All of the Requested Instructions and Prayers and the 
action of the Court thereon are set out in full at pages 42 to 
44, inclusive, of the appendix hereto attached. 

While the question concerning the presumption of acci¬ 
dental death, also referred to as the presumption against 
suicide, and the question of who had the burden of proof 
might appear to be two separate matters, they are in fact 
so related, as will appear from the authorities hereinafter 
discussed, that they present but one question for considera¬ 
tion and decision. 

Whatever confusion may exist among the authorities on 
this question, results from abstract discussions appearing 
in some of the opinions of the legal principles concerning 
such presumption and burden of proof generally, without 
reference to the terms of the particular insurance policies 
involved and the allegations contained in the pleadings of 
the respective parties. It is important therefore, at the 
outset, that the terms of the policy in suit and the allega¬ 
tions contained in the pleadings filed by the respective par¬ 
ties here, be carefully noted. 

The double indemnity provision of the policy here in¬ 
volved provides that the beneficiary, plaintiff herein, will 
be paid 

“DOUBLE THE FACE OF THIS POLICY upon 
receipt of due proof that the death of the Insured, * * * 
resulted directly and independently of all other causes 
from bodily injury effected solely through external, 
violent and accidental cause, * * *. 

“This Double Indemnity Benefit will not apply if 
the Insured’s death resulted from self-destruction, 
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whether sane or insane; * * * from physical or mental 
infirmity; or directly or indirectly from illness or 
disease of any kind. * * *” (Pltf’s. Exh. No. 1, Aplts. 
Apx. p. 51) 

Plaintiff, in paragraph 3 of her complaint, as she was 
required to do, in order to state a claim upon which relief 
could be granted under this form of policy, alleged. 

“that the death of the insured resulted directly and 
independently of all other causes from bodily injury 
* effected solely through external, violent and accidental 
cause * * *” (Aplts. Apx. p. 3) 

Defendant, in paragraph 3 of its answer, denied 

“that the death of said Insured resulted directly and 
independently of all other causes from bodily injury 
effected solely through external, violent and accidental 
causes.” (Aplts. Apx. p. 4) 

No affirmative allegation of suicide was contained in the 
answer. 

Under the present contract of insurance, defendant 
agreed to pay the double indemnity only upon receipt of 
due proof of Insured’s accidental death. As heretofore 
pointed out in the argument under Point No. 1, the question 
now before the Court must not be confused with that -which 
has been before this and other Courts many times involving 
policies providing for payment upon death, wdth a condition 
that payment will not be made in the event insured dies as 
the result of suicide within a certain time, usually two years 
after the issuance of the policy. This distinction is fur¬ 
ther defined in the authorities which follow. 

While the w-eight of authority is that under this form 
of policy the matters of the presumption against suicide 
and the burden of proof are not affected by an affirmative 
allegation of suicide in defendant’s answer, some of the 
authorities do hold that where such affirmative allegation 
of suicide is made, the defendant assumes the burden of 
proving suicide. It should be particularly noted, there- 
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fore, that defendant’s answer in this case contains no 
affirmative allegation of suicide and rests the defense en¬ 
tirely upon the denial of plaintiff’s allegation of acciden¬ 
tal death. 


New York Life Ins. Co. v. Gamer. 

We submit that the law in this matter has been settled, 
at least for the Federal courts, including the District Court 
of the United States for the District of Columbia, in 
the case of New York Life Ins. Co. v. Gamer, 303 
U. S. 161, decided February 13, 1938. In fact, the 
formulation of defendant’s plea and the presentation 
of the case by defendant below in the case at bar were 
founded primarily upon the conclusions stated in the Gamer 
case, which involved a policy issued by this defendant in 
the identical form, in pertinent part, with that now before 
the Court and a state of pleadings which that Court held 
in practical effect consisted of an allegation by plaintiff of 
accidental death and a denial thereof by the defendant, as 
here. 

In the Gamer case, Mr. Justice Butler, speaking for the 
Court, quoted the pertinent provisions of the policy there 
in suit, as follows: 

11 1 The Double Indemnity * * * shall be payable upon 
receipt of due proof that the death of the Insured re¬ 
sulted directly and independently of all other causes 
from bodily injury effected solely through external, vio¬ 
lent and accidental means * * # . Double Indemnity 
shall not be payable if the Insured’s death resulted 
from self-destruction, whether sane or insane.’ ” (Page 
165 of opinion) 

Plaintiff alleged accidental death and negatived self-de¬ 
struction and defendant by its answer denied accidental 
death and “as an affirmative defense” alleged suicide. Con¬ 
cerning this state of the pleadings, the Court said: 

“Plaintiff’s negation of self-destruction taken with 
defendant’s allegation of suicide served to narrow the 
possible field of controversy. Only the issue of acci- 
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dental death vel non remained. The question of fact to 
be tried was precisely the same as if plaintiff merely 
alleged accidental death and defendant interposed de¬ 
nial without more.” (Page 171 of opinion) 

The state of the pleadings in the Gamer case, therefore, in 
practical effect, w T as the same as here, an affirmative alle¬ 
gation by the plaintiff of accidental death and a denial 
thereof by the defendant. 

After pointing out the confusion which existed on the 
subject, and referring especially to the erroneous construc¬ 
tion which many Courts had placed upon its earlier deci¬ 
sion in Travellers’ Ins. Co. v. McCorikey, 127 U. S. 661, the 
Court held that: 

“Under the contract in the case now before us, dou¬ 
ble indemnity is payable only on proof of death by ac¬ 
cident as there defined. The burden w r as on plaintiff 
to allege and by a preponderance of the evidence to 
prove that fact.” (Page 171 of opinion) 

As to the effect of the presumption against suicide under 
such circumstances, Mr. Justice Butler clearly and con- 
ciselv stated the law as follows: 

“Upon the fact of violent death without more, the 
presumption, i. e., the applicable rule of law T , required 
the inference of death by accident rather than by sui¬ 
cide. As the case stood on the pleadings, the law* re¬ 
quired judgment for plaintiff. Travellers’ Ins. Co. v. 
McConkey, supra, 665. It w’as not submitted on plead¬ 
ings but on pleadings and proof. In his charge the 
judge had to apply the law to the case as it then w T as. 
The evidence being sufficient to sustain a finding that 
the death was not due to accident, there was no founda¬ 
tion of fact for the application of the presumption; and 
the case stood for decision by the jury upon the evi¬ 
dence unaffected by the rule that from the fact of vio¬ 
lent death, there being nothing to show the contrary, 
accidental death will be presumed. The presumption is 
not evidence and may not be given weight as evidence. 
Despiau v. United States Casualty Co., 89 F. (2d) 43, 
44. Jefferson Standard Life Ins. Co. v. Clemmer, 79 
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F. (2d) 724, 730. Travelers’ Ins. Co. v. Wilkes, supra, 
705. Fidelity & Casualty Co. v. Driver, supra, 714. 
Frankel v. New York Life Ins. Co. 51 F (2d) 933, 935. 
Ocean Accident & Guarantee Corp. v. Schachner, 70 F. 
(2d) 28, 31. But see: New York Life Ins. Co. v. Ross, 
30 F. (2d) 80. Tschudi v. Metropolitan Life Ins. Co., 
72 F. (2d) 306, 308, 310. Nichols v. New York Life Ins. 
Co., supra.” (Emphasis supplied) (Page 171-172 of 
opinion) 

Thus, the Court layed down the rule in clear and unequiv¬ 
ocal language that under this form of policy, where plain¬ 
tiff, as required, alleges accidental death, which is denied 
by defendant, and proof is adduced on that issue, it is error 
for the trial Court to charge the jury that there is a pre¬ 
sumption of law that Insured’s death was due to accident; 
that such presumption is not evidence and can not be given 
the weight of evidence, and that the burden of proof is upon 
plaintiff to establish by a preponderance of the evidence 
that Insured’s death resulted from accident. 

This is to be contrasted with the Court’s instruction in 
the instant case that “there is a presumption of law that 
death of the insured was due to accident” and that “the bur¬ 
den of proof is upon the defendant to show by a preponder¬ 
ance of the evidence that it was not the result of accident.” 
(Aplts. Apx. p. 43) 

Other authorities. 

Probably the most comprehensive discussion of the sub¬ 
ject will be found in the case of Jefferson Standard Life 
Ins. Co. v. Clemmer, 79 F. 2d 724, decided by the Circuit 
Court of Appeals for the Fourth Circuit, in an opinion 
written by Circuit Judge Soper, with Circuit Judge Parker 
and District Judge Glenn also sitting. This case was cited 
with approval by the Supreme Court in the Gamer case and 
involved a similar form of double indemnity policy. (A fur¬ 
ther defense raised by the Insurance Company in that case, 
and treated separately by the Court involving Insured’s 
death ’within one year after the issuance of the policy, which 
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provided that death within such time by self-destruction 
would limit the recovery to a return of premiums paid, is 
not here involved.) 

In holding that where evidence had been introduced on 
the issue of accidental death, the question should be sub¬ 
mitted to the jury without the benefit of the presumption 
against suicide, the Court said: 

“These reflections lead us to adopt the sounder view 
that the presumption against suicide is not evidence 
at all, but is a rule of law which in a case of this kind 
requires the conclusion, in the event of an unexplained 
death by violent injury, that the death was not suicidal 
until credible evidence of self-destruction is offered. 
When such evidence is offered, whether it be in the 
course of the plaintiff’s proof or by the defendant, the 
presumption as a rule of law disappears from the case 
and the trier of facts passes upon the issues in the 
usual way. * * V’ (p. 729). 

Specifically referring to a charge similar to that made 
by the trial Court in the instant case, Judge Soper said: 

“* # * But when the court goes further and intro¬ 
duces the presumption itself as evidence to be consid¬ 
ered by the jury, or places the burden on the defendant 
to satisfy the jury by a preponderance of evidence, he 
states the principle too strongly and may cause a mis¬ 
carriage of justice; * # *” (p. 731) 

In concluding that under this form of policy the burden 
remained on the plaintiff to sustain the allegation of acci¬ 
dental death and that this burden was not affected by the 
presumption against suicide, the Court said: 

“The differences that have arisen as to which party 
bears the burden of persuasion in insurance cases, when 
the defense is based on suicide, have been caused in part 
by a failure to distinguish between cases in which the 
plaintiff sues on an accident insurance policy or the 
double indemnity clause of a life insurance policy, and 
cases in which the insurer in a life policy raises the de- 
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fense of suicide. If death from any cause except sui¬ 
cide is insured against, the burden is on the company 
to prove the exception; but if death from one specific 
cause, such as accident, is insured against, the burden 
is on the policyholder to show that the condition prece¬ 
dent to liability has taken place. Home Benefit Ass’n 
v. Sargent, 142 U. S. 691,12 S. Ct. 332, 35 L. Ed. 1160: 
Parrish v. Order of United Commercial Travelers 
(C.C.A.) 232 F. 425; Travelers Ins. Co. v. Wilkes 
(C.C.A). 76 F. (2d) 701; Wigmore on Evidence, § 2510 
(b) (c). * * * The incidence of the burden of persuasion 
in these cases is governed by the general principles 
relating to the subject unaffected by the presumption 
against suicide.” (p. 731) (Emphasis supplied) 

Because of the full and profound consideration given to 
the subject by the learned Circuit Judge, we respectfully 
refer the Court to the full context of that part of Judge 
Soper’s opinion relating to the question, appearing on 
pages 729-732 of the reported opinion. 

In Scales v. Prudential Ins. Co., 109 F. 2d 119, 121, the 
Circuit Court of Appeals for the Fifth Circuit, citing and 
following the Gamer case, also held under similar circum¬ 
stances, that the burden of proof is upon plaintiff to estab¬ 
lish accidental death, negativing suicide, and that when evi¬ 
dence is introduced on that issue, the case should be sub¬ 
mitted to the jury without the benefit of a presumption 
against suicide in favor of plaintiff. Again distinguishing 
cases brought under other forms of policy, the Court stated 
the applicable rule as follows: 

“We cannot agree with appellant. This is not a suit 
on a death policy with an exception against suicide 
where the burden is upon the defendant to prove death 
by suicide. In such a case, aided by the presumption 
against self-destruction, plaintiff makes out a case by 
proof of death, until the defendant, by evidence, over¬ 
throws the presumption. Nor is it a suit on an accident 
policy where the proof shows a violent death and noth¬ 
ing more. This is a suit on an accident policy where 
plaintiff, having the burden to show that the death was 
accidental, by the introduction of evidence supporting 
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This Court has not had before it the question here pre¬ 
sented, although it has decided a number of cases involving 
life insurance policies wherein the issue was death by acci¬ 
dent or suicide. 1 Those cases, however, dealt with policies 
containing exception clauses denying recovery where death 
from suicide occurred within a stated period, similar to the 
cases distinguished in the Clemmer and Scales cases, supra, 
and the decisions in those cases are not applicable here, 
where we are dealing with a form of policy which predi¬ 
cates liability of the Company solely upon the receipt of due 
proof of Insured’s death by accident, which plaintiff has 
alleged and undertaken the burden to prove. 

Counsel for plaintiff below made the contention, which 
the trial Court apparently adopted, that presumptions and 
burden of proof are matters of substantive law rather than 
matters of procedure, and accordingly should be governed 
by the law of Maryland, where the policy was delivered to 
Insured, although bv its terms all obligations thereunder 
were to be paid at the Home Office of the Company in the 
City and State of New York. (Aplts. Apx. pp. 46, 54) 

We respectfully submit that the law of the-forum is con¬ 
trolling in the matter of presumptions and burden of proof 
in the circumstances here involved. 2 However, if the ques¬ 
tion is to be determined by the law of Maryland, rather 
than the law of the forum or the law of New York, where the 
contract was to be performed, the Maryland decisions do 
not support, but on the contrary, are opposed to plaintiff’s 
contention that under the circumstances the burden is upon 
defendant to prove by a preponderance of the evidence that 
Insured’s death did not result from accident. 

The Maryland authorities differ from the decision in the 
Gamer case and some of the other cases above cited onlv 

V 

1 Casey v. The National Union, 3 App. D. C. 510; The National Union v. 
Thomas, 10 App. D. C. 277; Somerville v. Indemnity Association, 11 App. 
D. C. 417; National Union v. Bennett, 20 App. D. C. 527; New York Life Ins. 
Co. v. Miller, 65 App. D. C. 129, 81 F. 2d 263. 

- Restatement, Conflicts of Laws, § 595; 11 Am. Jur. 522, annotation; 78 
A. L. U. 883. 
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in that the presumption against suicide is treated as evi¬ 
dence to be considered by the jury along with other evidence 
in the case, but the Maryland Courts have clearly held, as 
we contend here, that the burden of proof remains with the 
plaintiff to establish accidental death. 

Thus, in Globe Indemnity Co. v. Reinhart, 152 Md. 439, 
456; 137 A. 43, the Court of Appeals of Maryland, in dealing 
with a similar form of policy, the circumstances of death 
being quite like those here involved, said: 

“The record discloses proof of death from bodily 
injury caused by a fall from a second-story window of 
the hospital, which fall may have resulted either from 
an accident or from the intentional act of the insured; 
it being immaterial whether the act was done while 
sane or insane. In such a case the well-settled legal 
presumption is that the fall was caused by accident, 
for the reason that the law does not presume self-in¬ 
flicted injuries. While the plaintiff is entitled to this 
evidentiary presumption, it is not conclusive, and is 
only equivalent to some evidence sufficient to go to the 
jury in support of the allegations of his declaration. 
The plaintiff occupying this position, if evidence is pro¬ 
duced, proper for the jury’s consideration, which tends 
to prove that the injury was self-inflicted, either while 
sane or insane, the burden is still upon the plaintiff to 
show by a preponderance of the evidence that the injury 
was accidental; and it is error to instruct the jury that 
in such a situation the burden is upon the defendant to 
show by a preponderance of the evidence that the injury 
was not accidental. To state the proposition in an¬ 
other way, the burden upon the plaintiff was the same 
as before any evidence was offered. The plaintiff as¬ 
serted the affirmative proposition that the death was 
caused solely by accident, and it was incumbent upon 
her to substantiate this affirmation by proof, and main¬ 
tain the affirmative throughout the case. At no time 
did this burden shift so as to require the defendant to 
show by a proponderance of the evidence the negative 
proposition that death was not caused solely by an ac¬ 
cident .” (Emphasis supplied) 
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Despite this authority which was given to the trial Court, 
plaintiff insisted upon, and the Court allowed, her 
requested instruction that “the burden of proof is upon 
the defendant to show by a preponderance of the evidence 
that it (insured’s death) was not the result of accident”. 

The three Maryland decisions cited at the foot of plain¬ 
tiff’s Requested Instruction No. 5, Baltimore Life Ins. Co. 
v. Fahrney, 132 Md. 222, 225; Royal Arcanum v. Brashears, 
89 Md. 624, and Travellers* Ins. Co. v. Micklas, 88 Md. 470, 
deal with the exception form of policy, above discussed, 
and therefore are not authority for the Requested In¬ 
struction. 

It was agreed that Insured came to his death as the re¬ 
sult of falling or jumping over the railing of a circular 
stairway at Walter Reed General Hospital, landing on the 
concrete floor at the bottom of the stair well several floors 
below. Plaintiff’s case was predicated upon-the theory that 
the surrounding circumstances indicated that Insured in¬ 
voluntarily, and therefore accidentally, went over the rail¬ 
ing. Defendant’s answer to that assertion necessarily was 
that the surrounding circumstances failed to show that the 
fall was accidental, but on the contrary, disclosed a suicidal 
jump. Insured’s passage over the railing and into the stair 
well was either accidental or suicidal. It had to be one or 
the other. Therefore, in offering proof to negative plain¬ 
tiff’s allegation of accidental death, such proof of necessity 
was of suicide. 

The only question of fact to be decided by the jury, un¬ 
der proper instructions, was whether Insured’s passage 
over the railing was unintentional and accidental, as con¬ 
tended by the plaintiff, or intentional and therefore sui¬ 
cidal, as contended by the defendant. 

Obviously, as so clearly set out in the foregoing authori¬ 
ties, the plaintiff must sustain the burden of proving an 
unintentional and accidental fall and the burden does not 
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shift to defendant merely because its proof opposed to an 
accidental fall must necessarily be of suicide. 

That the Trial Court failed to differentiate between the 
factual relation of the opposing proofs and the respective 
obligations of. the parties under their contract and plead¬ 
ings, will appear from the following observations made by 
the Court during the discussion of the prayers: 

“Is it not a fact that he either died of accidental 
death or suicide? 

# * * 

“How will you get around, how can the defendant 
get around that by saying that he did not plead it? 

“I’m wondering just what—that is a refinement. 

* * • 

“It is a refinement that I cannot follow. I cannot 
give it intelligent consideration in the case. I just can¬ 
not. My reasoning power does not make it appeal to 
me at all. It does not appeal to my reasoning power 
at all.” (Aplts. Apx. p. 4G) 

6. The Court Erred in Ordering Certain Documents 
Included in the Record on Appeal. 

Plaintiff, by counter-designation, directed that the fol¬ 
lowing be included in the record on appeal: 

“1. First paragraph of pretrial stipulation. 

“2. First and second pages of defendant’s memo¬ 
randum of authorities to the Court. 

“3. Paragraph number three of petition of the de¬ 
fendant to the Court filed May 22, 1942, praying for 
the issuance of an order requesting the Secretary of 
War to authorize certain persons to testify.” (Aplts. 
Apx. p. 10) 

Defendant filed objections to such counter-designation 
and after extended argument before the trial Justice, in 
which counsel for defendant insisted that if defendant’s 
objections were overruled, the entire documents should be 
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included in the record to avoid a misconstruction of the 
particular portions referred to by the plaintiff, the trial 
Court signed an order, dated March 2, 1943, in the form 
presented by counsel for plaintiff and objected to by coun¬ 
sel for defendant, 

(1) overruling defendant’s objections to plaintiff’s 
designation, 

(2) ordering that the additional portions of the record 
requested by plaintiff be included in the record, 
and 

(3) ordering, “upon motion of the defendant” the in¬ 
clusion in the record of the documents referred to 
by plaintiff in their entireties. (Aplts. Apx. p. 11) 

Counsel for plaintiff urged upon the Court below that 
the passages in the three documents mentioned by him sup¬ 
ported his contention that defendant had assumed the bur¬ 
den of proving suicide. The paragraph in the pretrial 
memorandum, to which plaintiff refers, reads as follows: 

“Suit to recover amount allegedly due as double in¬ 
demnity benefits under policy of insurance. Plaintiff 
claims insured died by accidental means; whereas de¬ 
fendant maintains plaintiff’s decedent met death as 
result of suicide.” (Aplts. Apx. p. 7) 

This paragraph, included under the printed heading ap¬ 
pearing on the trial memorandum of “STATEMENT OF 
NATURE OF CASE”, was dictated by the pretrial Justice 
and is simply a brief statement of the issues in the case for 
guidance of the trial Justice. It does not in any wise mod¬ 
ify the pleadings filed by the parties. Amendments to 
pleadings agreed upon in pretrial proceedings are covered 
by specific stipulations under the printed heading “STIP¬ 
ULATIONS: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice:” (Aplts. Apx. p. 7). 
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The portion of defendant’s trial law memorandum, -which 
was shown to the Court during the course of the trial, but 
not filed, to which plaintiff refers, reads as follows: 

“It is defendant’s contention that the insured’s death 
was a suicide, thus voiding the double indemnity pro¬ 
visions by the terms of the policy.” (Aplts. Apx. p. 
73) 

This statement, standing alone, assuming for any reason 
it had any bearing upon the trial whatsoever, might indi¬ 
cate that defendant understood that it had the burden of 
proving suicide. However, a reading of the full memoran¬ 
dum, will disclose a lengthy discussion of authorities, many 
of which are included in this brief, including especially the 
Gamer and Scales cases, supra, showing clearly that 
defendant strenuously contended below, as here, that 
plaintiff was not entitled to the benefit of a presumption 
against suicide and that the burden was upon plaintiff 
throughout to establish death by accident, thereby nega¬ 
tiving suicide. (Aplts. Apx. pp. 74-79) 

In connection with this particular document, it further 
should be pointed out that trial memoranda, certainly 
-when not filed in the proceedings, have never been re¬ 
garded as properly part of a record on appeal and in a 
recent decision by the Municipal Court of Appeals of the 
District of Columbia, Shaffer v. Bowes, 31 A. 2d 690, that 
Court called counsel to task for including such memoranda 
in the record. 

The portion of the last document to which plaintiff re¬ 
ferred, being a petition filed by defendant to secure certain 
records and testimony from the War Department, reads 
as follows: 

“Said policy of insurance involved in this action 
provided that said double indemnity should be payable 
only if Insured’s death ‘resulted directly and independ¬ 
ently of all other causes from bodily injury effected 
solely through external, violent and accidental cause,’ 
and that it ‘will not apply if the Insured’s death re- 
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suited from self-destruction, whether sane or insane’. 
Defendant expects to prove at the trial of this action 
that Insured’s death did not result from accidental 
causes but resulted from self-destruction, and to sus¬ 
tain such defense, defendant requires the testimony of 
certain persons then connected with Walter Reed Hos¬ 
pital and the production at the trial of the records of 
the Hospital relating to the death of said Insured.” 
(Aplts. Apx. pp. 5-6) 

Certainly such a statement in a collateral petition could 
not in any manner modify defendant’s position at the trial 
as to the burden of proof. 

It is respectfully submitted, that plaintiff’s contention 
drawn from the statements in these three documents that 
defendant had thereby assumed the burden of proving sui¬ 
cide is little short of ridiculous and only further indicates 
the extremes to which plaintiff resorted below to sustain her 
unfounded claim. 


CONCLUSION. 

It is respectfully submitted that the judgment below 
should be reversed and the case remanded for a new trial. 

Frederic D. McKenney, 

John Spalding Flannery, 

G. Bowdoin Craighill, 

R. Aubrey Bogley, 

John R. Wall, 

Attorneys for Appellant. 
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1 Endorsed: Filed Jan 14 1942 Charles E. Stewart, 
Clerk. 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 14284 

Ruth V. Taylor, 105 Charles Street, Annapolis, Maryland, 
Plaintiff. 

v. 

New York Life Insurance Company, a corporation, Shore- 
ham Building, Washington, D. C., Defendant 

Complaint to Recover Amount Due as Double Indemnity 
Under Insurance Policy 

1. Plaintiff is a citizen of the State of Maryland. Defen- 
dant is a corporation of the State of New York. The 
amount involved exclusive of interest and costs exceeds 
One Thousand Dollars. 

2. The defendant on the 20th day of October, 1920, for the 
consideration therein stated issued unto Lemuel K. Taylor 
of Annapolis, Maryland, a certain insurance policy in the 
face amount of Two Thousand Dollars, ($2,000.00), and by 
the terms of said policy it was provided among other things 
as follows: 

“New York Life Insurance Company, a mutual com¬ 
pany, agrees to pay to Lemuel Iv. Taylor, the insured, 
Two Thousand Dollars on the Sixth day of October, 
Nineteen Hundred and Sixty, or on such earlier date as 
may result from the agreements contained in Section 
2 hereof, if the Insured is then living; or to Ruth V., 
wife of the insured, beneficiary, the face of this policy 
upon receipt of due proof of the death of the insured 
before the maturity of the endowment; or double the 
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face of this policy upon receipt of due proof that the 
death of the insured, before the maturity of the en¬ 
dowment, resulted directly and independently of all 
other causes from bodily injury effected solely through 
external, violent and accidental cause, and that such 
death occurred within sixty days after sustaining such 
injury.” 

3. The insured, Lemuel K. Taylor, died on April 21,1940, 
as result of a certain fall at Walter Reed Hospital, which 
resulted in a skull fracture and other injuries; that the said 
policy was in full force and effect at said time; that the 

death of the insured resulted directly and independ- 
2 entlv of all other causes from bodily injury effected 
solely through external, violent and accidental cause 
and occurred within sixty days after sustaining said injury. 

4. That the defendant paid to the plaintiff, the benefici¬ 
ary under said policy, the face of the policy in the amount 
of Two Thousand Dollars ($2,000.00), but has failed and 
refused to pay to the plaintiff the further sum of Two Thou¬ 
sand Dollars ($2, 000.00) represented by the provision of 
said policy providing for double indemnity for accidental 
death. 

5. The defendant owes the plaintiff the sum of Two Thou¬ 
sand Dollars ($2,000.00) and interest by reason thereof. 

WHEREFORE plaintiff demands judgment against de¬ 
fendant for the sum of Two Thousand Dollars ($2,000.00) 
interest and costs. 

COE & RICHARDS 

By:LOWRY N. COE 

717 National Press Building 
Attorneys for Plaintiff 

Jury trial demanded. 

LOWRY N. COE 

Attorney for Plaintiff 
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3 Endorsed: Filed Feb 2 1942 Charles E. Stewart, 
Clerk. 

Answer to Complaint to Recover Amount Due as Double 
Indemnity Under Insurance Policy 

1. Defendant admits the allegations of Paragraph 1 of 
the complaint. 

2. Defendant admits the allegations of Paragraph 2 of 
said complaint, but says that the policy of insurance re¬ 
ferred to in said complaint contained, among other jjro- 
visions, a clause, immediately following that quoted in Par¬ 
agraph 2 of the complaint, reading as follows: 

“This Double Indemnity Benefit will not apply if the 
Insured’s death resulted from self-destruction, whether 
sane or insane; from any violation of law by the In¬ 
sured; from Military or Naval Service in time of war; 
from a state of war or insurrection; from engaging in 
submarine or aeronautic operations; from physical or 
mental infirmity; or directly or indirectly from illness 
or disease of any kind. The Company shall have the 
right and opportunity to examine the body, and to make 
an autopsy unless prohibited by law.” 

3. Answering the allegations of Paragraph 3 of said com¬ 
plaint, defendant admits that Insured, Lemuel K. Taylor, 
died on April 21, 1940, and that said policy of insurance 
was then in full force and effect, but denies that the death 

of said Insured resulted directly and independently 

4 of all other causes from bodily injury effected solely 
through external, violent and accidental causes. 

4. Defendant admits the allegations contained in Para¬ 
graph 4 of said complaint. 

5. Defendant denies that the plaintiff is entitled to re¬ 
cover, under the provisions of said policy, the sum of Two 
Thousand Dollars ($2,000.00) claimed in the complaint, or 
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any amount whatsoever, and denies each and all of the al¬ 
legations of said complaint not herein specifically admitted. 

McKENNEY, FLANNERY & CRAIGHILL 

By R. A. BOGLEY 

901 Hibbs Building, 
Washington, D. C., 
Attorneys for Defendant. 

##**#**•** 

5 Endorsed: Filed May 22,1942. Charles E. Stewart, 
Clerk. 

Petition. 

Now comes the New York Life Insurance Company, de¬ 
fendant in the above entitled cause, by its attorneys, Mc- 
Kenney, Flannery and Craighill, and respectfully repre¬ 
sents as follows: 

1. The above action is brought to recover the sum of Two 
Thousand Dollars ($2,000.00), as provided by the double 
indemnity clause of a certain life insurance policy because 
of the alleged accidental death of the Insured, Lemuel K. 
Taylor. 

2. Said Lemuel K. Taylor was killed as the result of 
jumping or falling over a railing into a stairwell at Walter 
Reed Hospital where he was a patient. Defendant is ad¬ 
vised that the official report of Walter Reed Hospital, made 
after investigation and hearing, states that said Lemuel K. 
Taylor came to his death by suicide. 

3. Said policy of insurance involved in this action pro¬ 
vided that said double indemnity should be payable only 

if Insured’s death “resulted directly and indepen- 

6 dently of all other causes from bodily injury ef¬ 
fected solely through external, violent and accidental 

cause,” and that it “will not apply if the Insured’s death 
resulted from self-destruction, whether sane or insane”. 
Defendant expects to prove at the trial of this action that 
Insured’s death did not result from accidental causes but 
resulted from self-destruction, and to sustain such defense, 
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defendant requires the testimony of certain persons then 
connected with 'Walter Reed Hospital and the production 
at the trial of the records of the Hospital relating to 
the death of said Insured. 

4. Defendant is informed that in order to secure the tes¬ 
timony of such persons and the production of such records, 
it is necessary to secure the order of this Court requesting 
the Secretary of "War to authorize such persons to give their 
testimony and to authorize the production of such records. 

WHEREFORE, petitioner respectfully prays that an 
order issue requesting the Secretary of War to authorize 
Major A. A. Cardona and First Lieutenant Katherine M. 
Underdown and any other persons under the jurisdiction 
of the War Department, personally familiar with the cir¬ 
cumstances of the death of said Lemuel K. Taylor, to give 
their testimony bv deposition or at the trial in the above- 
entitled action and to furnish to Messrs. McKennev, Flan- 
nery & Craighill, attorneys for the New York Life Insur¬ 
ance Company, defendant in the above-entitled action, a 
certified copy, under the seal of the War Department, of 
the medical records of Walter Reed Hospital relating to 
said Lemuel K. Taylor and the records of said Hospital 
relating to the death of said Lemuel K. Taylor at Walter 
Reed Hospital on April 21st, 1940, including the proceed¬ 
ings before the Board of Officers relating to said death, it 
being understood and agreed that said records shall be 
available for use by counsel for either party hereto. 

7 McKENNEY, FLANNERY & CRAIGHILL, 

By R. A. BOGLEY, 

Attorneys for defendant. 
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10 Endorsed: Filed Sep 24 1942. Charles E. Stewart, 
Clerk. 

Pretrial Proceedings. 

Statement of Nature of Case: 

Suit to recover amount allegedly due as double indemnity 
benefits under policy of insurance. Plaintiff claims insured 
died by accidental means; whereas defendant maintains 
plaintiff’s decedent met death as result of suicide. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the sub¬ 
sequent course of this action shall be governed by the fol¬ 
lowing stipulations, unless modified by the Court to prevent 
manifest injustice: 

Defendant agrees to produce all original contracts and 
policies between the plaintiff and defendant prior to trial 
for inspection by counsel for plaintiff. 

Any records produced as the original hospital records by 
the Veteran’s Bureau in connection with plaintiff’s dece¬ 
dent, may be received in evidence without formal proof, 
subject to reservation of right to object as to relevancy or 
materiality, or any other grounds except authenticity. 

Dated September 24, 1942. 

JAMES M. PROCTOR 
Pretrial Justice. 

Attorneys authorized to act: 

L. X. COE, 

Plaintiff. 

McKENXEY, FLANNERY & CRAIGHILL 
R. A. BOGLEY 
Defendant. 
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293 Endorsed: Filed Dec 16 1942 Charles E. Stewart, 
Clerk. 

Book 53, Page 392 

Verdict and Judgment for Plaintiff 

In the District Court of the United States for the District 

of Columbia 

Ruth V. Taylor, Plaintiff, v. New York Life Insurance 
Company, Defendant, a corporation. 

Civil No. 14284 


VERDICT AND JUDGMENT 

This cause having come on for hearing on the 14 day of 
December, 1942, before the Court and a jury of good and 
lawful persons of this district, to wit: 


'William E. Atwood 
John H. Phillips 
John A. Nash 
Harold L. Ordey 
Milton B. Rollins 
Charles 'VV. Fendrich 


Carl 0. Romborg 
Herman L. Oshinsky 
Kemp E. Stegall 
John F. Geiger 
Richard C. Lawrenson 
Azro R. Shepard 


who, after having been duly sworn to well and truly try the 
issues between Ruth V. Taylor, plaintiff, and New York 
Life Insurance Company, a corporation, defendant, and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 16 day of December, 1942, 
that they find the issues aforesaid in favor of the plaintiff 
and that the money payable to him by the defendant by 
reason of the premises is the sum of Two thousand dollars 
with interest from the date due until the date of verdict. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Two thousand dollars with 
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interest from the date due until the date of verdict together 
with costs. 

CHARLES E. STEWART, 
Clerk, 

By JOHN A. KENDRICK, 
Assistant Clerk. 

By direction of 

Justice T. ALAN GOLDSBOROUGH 

• #####**** 

302 Endorsed: Filed Jan 25 1943 Charles E. Stew¬ 
art, Clerk. 


Designation of Record 

The Clerk of the Court will kindly prepare the transcript 
of record on appeal in the above entitled cause and include 
therein the following: 

1. Complaint; 

2. Answer to Complaint; 

3. Stipulation between counsel re: depositions, filed 
July 16, 1942; 

4. Plaintiff’s Exhibit No. 1; 

5. Plaintiff’s Exhibit No. 2; 

6. Plaintiff’s Exhibit No. 3; 

7. Plaintiff’s Exhibit No. 4; 

8. Plaintiff’s Exhibit No. 5; 

9. Plaintiff’s Exhibit No. 6; 

10. Plaintiff’s Exhibit No. 7; 

11. Plaintiff’s Exhibit No. 8; 

12. Defendant’s Exhibit No. 1 for identification; 

13. Defendant’s Exhibit No. 2 for identification; 

14. Defendant’s Exhibit No. 3 for identification; 

15. Defendant’s Exhibit No. 4 for identification; 

16. The entire transcript of Proceedings and testimony, 
December 14, 15 and 16, 1942, which includes depositions 
of Jodie L. McCubbin and Angel A. Cardona and requested 
instructions numbered 1, 2, 3, as amended, 4 and 5 of plain- 



tiff, and requested instructions numbered 1, 2, 3 and 4 of 
defendant; 

16 1 /*. Plaintiff's requested instructions 1 to 5 inel. and 
defendants requests Prayers 1 to 4 incl. 

303 17. Verdict and judgment; 

IS. Stipulation between counsel staying execu¬ 
tion of judgment and waiver of supersedeas bond; 

19. Stipulation between counsel re: due date in verdict; 

20. Memorandum of cost bond on appeal; 

21. Statement of points on which defendant, New York 
Life Insurance Company, intends to rely on appeal; and 

22. This designation of record. 

McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY 

Attorneys for defendant, New York Life 
Insurance Company 
901 Hibbs Bldg. 

• ••**••••« 

304 Endorsed: Feb 4 1943 Charles E. Stewart, Clerk. 

Designation of Additional Portions of the Record, Proceed¬ 
ings and Evidence to be Included in Record 

1. First paragraph of pretrail stipulation. 

2. First and second pages of defendant’s memorandum 
of authorities to the Court. 

3. Paragraph number three of petition of the defendant 
to the Court filed May 22, 1942, praying for the issuance 
of an order requesting the Secretary of War to authorize 
certain persons to testify. 

LOWRY N. COE 
717 National Press Building 
Attorney for Plaintiff 
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320 Endorsed: Filed Mar 2 - 1943 Charles E. Stew¬ 
art, Clerk. 

Order Overriding Defendant’s Objections to Plaintiff’s 
Counter-Designation of Record 

This cause came on to be heard upon defendant’s ob¬ 
jections to plaintiff’s counter-designation of record, and 
thereupon upon consideration thereof, it is by the Court 
this 2nd day of March, 1943, ordered as follows: 

1. That the defendant’s objections to plaintiff’s coun¬ 
ter-designation of record be and they hereby are overruled. 

2. That documents designated by the plaintiff in her des¬ 
ignation of additional portions of the record, proceedings 
and evidence, be included in the record on appeal. 

3. Upon the motion of the defendant the documents des¬ 
ignated by the plaintiff in part be included in the record 
in their entireties. 

T. ALAN GOLDSBOROUGH 

Justice 

Defendant objects to this order. 

T. ALAN GOLDSBOROUGH 

Justice 

March 2, 1943. 

321 Endorsed: Filed Mar 6 1943 Charles E. Stew¬ 
art, Clerk. 

Additional Designation of Record 

Pursuant to further proceedings had in this action sub¬ 
sequent to the filing on the 25th day of January, 1943, of 
defendant’s original designation of record, the Clerk of 
the Court will kindly include in the record on appeal the 
following: 

23. Transcript of argument on defendant’s objections to 
plaintiff’s counterdesignation of record, dated February 
15, 1943, being pages 256 to 267 inclusive, of the tran¬ 
script ; 
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24. Order overruling said objections, etc., dated March 
2, 1943; 

25. Pretrial memorandum; 

26. Petition for an order requesting the Secretary of 
War to authorize the giving of testimony by certain wit¬ 
nesses and for a certified copy of certain records of the 
War Department, filed by the defendant herein on the 22nd 
day of May, 1942; 

27. Memorandum of authorities of defendant’s counsel 
exhibited to the trial Court during the course of argument, 
hut not filed of record. 

(Items numbered 25, 26 and 27 next above are in- 
322 eluded in this additional designation pursuant to 
the order of the Court dated March 2,1943, and over 
objection of defendant). 

28. This additional designation. 

Me KENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY 
Hibbs Building, Washington, D. C. 
Attorneys for defendant, New York Life 
Insurance Company 

• ••##••••• 

297 Endorsed: Filed Jan 25 1943 Charles E. Stew¬ 
art, Clerk. 

Statement of Points on Which Defendant , New York Life 
Insurance Company , Intends to Rely on Appeal. 

1. The Court erred in denying defendant’s motion for 
a directed verdict on the ground that plaintiff had failed 
to prove that due proof of accidental death of the Insured 
had been submitted to the defendant Insurance Company. 

2. The Court erred in permitting plaintiff to introduce 
in evidence statements numbered one and three of plain¬ 
tiff’s proof of death without offering statement number 
two -which formed a part of the proof of death. 


3. The Court erred in refusing to receive in evidence 
statement number two of plaintiff’s proof of death when 
offered by defendant. 

4. The Court erred in refusing to admit in evidence orig¬ 
inal records of Walter Reed General Hospital relating 
to the Insured, particularly the following: 

a. History of admission; 

b. Diagnosis on admission; 

c. Reports of Insured’s three operations; 

d. Report of Doctor Cardona re: his conversation with 

the patient, dated February 27, 1940; 

298 e. Report of Doctor Hornisher, dated March 4, 
1940; and 

f. Report of Doctor Carter, dated April 15, 1940. 

5. The Court erred in refusing to admit in evidence tran¬ 
script of the proceedings and findings of the Board of 
Officers of Walter Reed General Hospital in the matter of 
the death of Lemuel K. Taylor, dated April 21, 1941. 

6. The Court erred in allowing plaintiff’s requested in¬ 
structions numbered two and five relating to the presump¬ 
tion as to suicide and the burden of proof. 

7. The Court erred in refusing to allow defendant’s re¬ 
quested instructions numbered three and four relating to 
the presumption as to suicide and the burden of proof. 

McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY 

Attorneys for defendant, New York Life 
Insurance Company 
901 Hibbs Bldg. 
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299 Endorsed: Filed Mar 6 1943 Charles E. Stew¬ 
art, Clerk. 

Additional Statement of Point on Which Defendant, New 
York Life Insarayice Company, Intends to Rely on 
Appeal. 

Pursuant to proceedings had in this action subsequent 
to the filing of statement of points on which defendant, 
New York Life Insurance Company, intends to rely on 
appeal, filed herein on the 25th day of January, 1943, said 
points being numbered 1 to 7, inclusive, defendant sup¬ 
plements said statement by adding thereto the further 
point upon which it intends to rely on appeal, as follows: 

8. The Court erred in overruling defendant’s objections 
to plaintiff’s counterdesignation of record and directing 
the inclusion in said record of the following: 

a. Pretrail memorandum; 

b. Petition for an order requesting the Secretary of War 
to authorize the giving of testimony by certain witnesses 
and for a certified copy of certain records of the War De¬ 
partment, filed by the defendant herein on the 22nd day 
of May, 1942; and 

c. Memorandum of authorities of defendant’s counsel ex¬ 
hibited to the trial Court during the course of argument, 
but not filed of record. 

McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY 
Hibbs Building, Washington, D. C. 
Attorneys for defendant, New York Life 
Insurance Company 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

22 Mrs. Ruth V. Taylor the plaintiff herein, was called 
as a witness for and in her own behalf, and being 
then and there duly sworn by the Clerk of the Court, as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

Direct Examination 
24 By Mr. Coe: 

Q. When this policy was taken out, Mrs. Taylor, 
where did you and your husband live? A. In Annapolis. 
Q. Annapolis, Maryland? A. Yes, sir. 

Q. Do you know where he acquired the policy? A. An¬ 
napolis. 

Q. Do you know from whom he acquired the policy? A. 
John F. Martin. 

Q. And who is he? A. He was the New York Life In¬ 
surance agent. 

Q. In what city? A. In Annapolis. 

Q. Do you know where your husband was physically ex¬ 
amined when the insurance was taken out? A. In An¬ 
napolis. 

Q. Do you know where the premiums were paid? A. No, 
I do not. My husband paid the premium. 

• •*##•*##* 

32 Q. Will you look at these papers, Mrs. Taylor, and 
speak up so that the Court and the jury can hear you. 
You are looking now at a paper entitled “Claimant’s 
Statement No. 1”. 

You have identified your signature on that paper—will 
you look at it? A. (after examining the document further) 
Yes. 

Q. Will you look at the second paper and say whether or 
not you have seen that before (exhibiting another paper 
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writing to the witness)? A. (upon examining the docu¬ 
ment last referred to) That is the Notary. 

Q. Well, let me ask you the different question: 

Did you send both of these papers to the New York Life 
Insurance Company after your husband died, or do you re¬ 
member? A. No, I do not remember sending both of them. 

Q. Which one do you remember sending? A. This one 
that has my signature on it (indicating one of the 
33 paper writings). 

This one (indicating the other paper writing) has 

not. 

Mr. Coe: She is referring to the paper marked “Claim¬ 
ant’s Statement No. 1” and that, she says, she remembers 
sending. 

I offer it in evidence. 

(The document last above referred to, being a paper writ¬ 
ing denominated “Claimant’s Statement No. 1” was there¬ 
upon received in evidence by the Court and was by the re¬ 
porter marked “Plaintiff’s Exhibit No. 2, H.S.M.” and re¬ 
turned to the possession of Mr. Coe.) 

Mr. Bogley: May I interrupt? 

The Court: Let me look at the one she is not sure about. 
By the Court: 

Q. Did you say that you are sure of the signature on this 
one that has just been offered? 

Mr. Coe: Yes, on No. 1 she says she is sure of the sig¬ 
nature. 

By the Court: 

Q. But you are not sure of this other one? A. It is not 
signed. 

Q. It is not signed by you? A. No. 

The Court: In whose possession was this paper this 
morning? 

Mr. Coe: It was in the defendant’s possession. 

I think we have agreed to stipulate a number of facts; I 
think we have agreed to stipulate that both these papers 
were mailed to the Insurance Company. 
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Mr. Bogley: That is right. 

34 Mr. Coe: Would you like to see it? 

Mr. Bogley: No. 

Mr. Coe: I offer both of them. 

Mr. Bogley: I object to their admission unless the full 
proof of death is filed. These are statements Nos. 1 and 3, 
proofs of death, and the proof of death consists of state¬ 
ments Nos. 1, 2 and 3, No. 2 being the physician’s statement. 

Statement No. 1 refers to the other two and says they 
shall be considered as a whole, and I object to the admission 
unless he offers the full proof of death. 

The Court: The Court will admit them subject to an ex¬ 
ception and pass upon them later. 

Mr. Coe: I would like to state in that connection that I 
have not finished examining the witness. 

Will you mark this last paper that has been referred to? 

(The document in question being a paper writing denom¬ 
inated “Claimant’s Statement No. 3” was thereupon re¬ 
ceived in evidence by the Court and was by the reporter 
marked “Plaintiff’s Exhibit No. 3, H.S.M.” and returned to 
the possession of Mr. Coe.) 

By Mr. Coe: 

Q. Will you look at that letter (handing to the witness a 
paper writing) ? A. (after examining the document last re¬ 
ferred to) Yes, I wrote this. 

Q. Will you speak up please? A. I say I wrote this. 

Q. You wrote that letter and mailed it to the New 

35 York Life Insurance Company? A. After I got the 
report. 

Mr. Coe: I offer this in evidence. 

Mr. Bogley: I have no objection. 

(The letter in question was thereupon received in evidence 
by the Court and was by the reporter marked “Plaintiff’s 
Exhibit No. 4, H. S. M.” and returned to the possession of 
Mr. Coe.) 
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By Mr. Coe: 

Q. Did you personally, or do you recall personally, 
whether or not vou filed with the New York Life Insurance 
Company a doctor’s certificate? A. No, I do not think I did. 

Q. You do not think you did? A. I think Walter Reed 
maybe done that; I think they do that. 

Mr. Coe: I would like to read this letter to the jury, if 
your Honor please, and also explain or read to them these 
statement Nos. 1 and 3. 

The Court: All right, sir. 

Mr. Bogley: My same objection is made to the reading 
of the statement without him including No. 2. 

The Court: Y'es; it is admitted subject to the exception, 
gentlemen. 

Mr. Coe: Gentlemen of the jury, this first statement is 
entitled “Proof of Death” and it lists a number of facts— 
I think I will just pass this around to the jury. 

The Court: If you prefer to do it that way. 

Mr. Coe: It is easier than to read it. 

(The document was handed by Mr. Coe to the mem- 
36 bers of the jury.) 

Mr. Coe: This is Claimant’s Statement No. 1 and 
this is Friend’s Statement No. 3, and there is a letter of 
Mrs. Taylor to the Insurance Company respecting the doc¬ 
tor’s statement (indicating various paper writings handed 
to the members of the jury). 

50 Cross-examination 

By Mr. Bogley: 

Q. Now, Mrs. Taylor, I understood you identified your 
signature on this letter of April 21, 1940 (exhibit- 

51 ing the paper writing in question to the witness). 
A. (after examining the document last referred to) 

Yes. 

Q. That was the date of your husband’s death, was it not? 
A. April 21st he died. 
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Q. And this letter is dated April 21, 1940. Is that cor¬ 
rect? A. Yes. 

Q. And you mailed that letter to the New York Life In¬ 
surance Company? A. Yes. 

Q. Is that right? A. Yes. 

Mr. Bogley: I would like to read this letter to the jury 
at this time: 

“This is to inform you my husband Lemuel K. Taylor 
died this date, April 21, 1940, at Walter Reed Hospital, 
Washington, D. C. Please send a form to Doctor A”—it is 
Magrades here—“MacDonald, District Coroner, Washing¬ 
ton, D. C. Sincerely, Mrs. L. K. Taylor.” 

By Mr. Bogley: 

Q. Do you know whether the form was sent to Doctor 
MacDonald? A. Yes; I am sure he must have sent it. 

59 By Mr. Bogley: 

Q. Well, now, Mrs. Taylor, did you supply the insurance 
company with any additional evidence or proof of death or 
the cause of death, other than this statement No. 1 which 
vou have referred to ? A. No, because I did not have any; 
I did not have any proof. No. 

Q. Who is Myrtle Spyrn? A. Stern. 

Q. Stern? A. The Notary Public. 

Q. In Annapolis? A. Yes. 

Q. Do you know her? A. Yes, well. 

Mr. Bogley: I think that is all. 

100 Motion for a Directed Verdict Made on Behalf 

of the Defendant 

Mr. Bogley: Your Honor, I wish to move for a directed 
verdict in favor of the defendant, New York Life Insur¬ 
ance Company, on the ground that the plaintiff has failed 
to both allege in his complaint and prove the necessary ele¬ 
ment provided in the policy to establish that the beneficiary 
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is entitled to the double indemnity amount of the policy 
which can only he upon the filing of due proof of death by 
accident. 

In other words, it is not sufficient to come here into 
this Court at this time, as I understand the law, and 
101 prove, even assuming that they have proved that fact 
with the testimony offered so far, that the insured 
met his death by accident. They must take a further step 

and show that they submitted due proof to the company. 

• •••**•••• 

Mr. Bogley: Very well. My point on that is, and I want 
to make it clear, that the plaintiff in making this proof of 
claim on Form No. 1 cannot attempt to offer forms Nos. 1 
and 3 and eliminate from her proof form No. 2, just be¬ 
cause there is something on that form which mitigates 
against her claim, to-wit, that the doctor whom she made 
her agent to make the statement to the insurance company 
said that the insured came to his death by suicide—and I 
may say that there is a case right on point to that effect. 

111 The Court: I do not think the coroner’s statement 

is proof, as far as I am concerned. 

• ••••••••• 

113 To make the record clear, the two points of my mo¬ 
tion at this time are that the proof of the plaintiff 
offered in her case fails to show that due proof was filed 
with the company that the insured died from accidental 
causes, and that the evidence adduced here is not sufficient 
to go to the jury as sustaining the burden of proof which 
rests with the plaintiff. 

• ••••••••• 

117 The Court: Up to this time the Court thinks the 
overwhelming evidence is of accidental death, up 
to this time. 

• ••••••••• 

The Court (interposing): Of course, you can renew your 
motion if you see fit to do so. 

• ••••••••• 
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Evidence Offered on Behalf of Defendant. 

120 Mr. Bogley: I now offer in evidence Proof of 
Death, known as “Physician’s Statement No. 2”. 

• ###•••*•• 

121 (Counsel for the respective parties approached the 
bench and, out of the hearing of the jury, the follow¬ 
ing occurred:) 

The Court: This is the paper you were talking about? 
Mr. Bogley: Yes, that is right. 

Mr. Coe: Yes. 

The Court: Do you want to be heard? 

Mr. Coe: There is one word in that paper that cannot be 
considered as evidence, especially in view of the stipulation 
we made that there was no inquest, and that statement 
shows that there was no inquest, and I will show what the 
Court of Appeals has to say on the same situation. 

The Court: I can look at it, but I still have not any doubt 
about it. 

The case of Miller v. New York Life Insurance Com¬ 
pany— 

Mr. Bogley (interposing): I am familiar with that case. 
I tried it and argued it in the Court of Appeals. 

Mr. Coe: I have no objection to this provided that word 
is not shown to the jury. 

The Court: Well, the Court, to start with, does not think 
that the plaintiff is responsible for this statement as being 
plaintiff’s physician’s statement No. 2. 

As far as the evidence in the case is concerned this par¬ 
ticular blank was sent to the Coroner by the defendant. 
The plaintiff did not know anything about what kind of a 
statement the Coroner would make. If the defendant saw 
fit to send Statement No. 2— 

Mr. Bogley (interposing): But a paper was sent 

122 to the Coroner at the request of the plaintiff. 

The Court: It was this one. 

Mr. Bogley: That is right, at the request of the plaintiff. 
I want that to appear. 
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Mr. Coe: She did not authorize him to put that in it, 
though. 

The Court: She did not authorize, as far as any evidence 
in the case is concerned, she did not authorize the company 
to send the Coroner Physician’s Statement No. 2 as a part 
of her proof of loss. 

The Court has not the slightest doubt that it is inadmis¬ 
sible and so rules. 

I do not need to look at that law. 

Mr. Bogley: It is understood that I have made a formal 
offer to introduce this in evidence? 

The Court: Yes. 

Mr. Bogley: And my point is that the plaintiff cannot in¬ 
troduce parts of the proof of claim filed on behalf of the 
beneficiary and not permit the introduction of all of the 
Proofs of Claim filed. 

• •••••••**> 

The Court: If you get by in the Court of Appeals 

123 with that theory you will have some new law in this 
jurisdiction and all other jurisdictions. 

Mr. Bogley: Thank your Honor. 

(Counsel for the respective parties resumed their places 
at the counsel table and the following occurred within the 
hearing of the jury:) 

Mr. Bogley: I think for the purposes of the record I 
would like to have the reporter mark the paper which I 
have just offered as “Defendant’s Exhibit No. 3 for iden¬ 
tification”. 

(The document in question being entitled “Proofs of 
Death, Physician’s Statement No. 2” was thereupon 
marked by the reporter “Def. Id. No. 3, H.S.M.”) 

• •#••••••• 

124 Abraham Rubin 

was called as a witness for and on behalf of the defendant 
herein, and being then and there duly sworn by the Clerk 
of the Court, assumed the witness stand and, upon exami¬ 
nation, testified as follows: 
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Direct Examination 
By Mr. Bogley: 

Q. Will you state your full name, please? A. Abraham 
Rubin. 

Q. And what is your address? A. I am with the Vet¬ 
erans Administration. 

Q. What is your position ? A. Field Examiner, Veterans 
Administration, Washington, D. C. 

Q. You are here pursuant to a subpoena? A. I am. 

Q. And have you brought with you the records of the 
Veterans Bureau relating to Lemuel K. Taylor? A. Yes, 
I have. 

Mr. Bogley: I understand, Mr. Coe, that we agree the 
record Mr. Rubin has and which you and I have looked at 
together relates to the Lemuel K. Taylor involved in this 
case. 

Mr. Coe: I agree they are the authentic records that per¬ 
tain to Mr. Taylor, yes. 

Mr. Bogley: And that this file was the file forwarded to 
Columbia, South Carolina, at the time Major Cardona gave 
his testimony and the file referred to in Major Cardona’s 
testimony. 

125 Mr. Coe: Yes. I so stipulate. 

By Mr. Bogley: 

Q. Will you just tell us what part of that record, if any, 
relates to the hospitalization of the veteran Lemuel K. Tay¬ 
lor? A. In the lower part of this folder appears what is 
known as clinical records; they are the original records 
made at the Walter Reed Hospital. 
#••••*•••• 

127 Captain Max H. Cohen 

a witness heretofore called for and on behalf of the plain¬ 
tiff, having been previously duly sworn as more particularly 
in this record appears, and having been examined by coun¬ 
sel for the plaintiff and for the defendant as such witness, 
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was recalled as a witness for and on behalf of the defen¬ 
dant herein, and, upon assuming the witness stand, testi¬ 
fied further upon examination as follows: 

Direct Examination 

By Mr. Bogley: 

Q. Captain Cohen, I believe you have already been iden¬ 
tified in the record? A. Yes. 

Q. Did you state the nature of your -work at Walter Reed 
Hospital, or what your title is? A. At the present time? 

Q. Yes. A. At the present time I am assigned as as¬ 
sistant, Detachment Command, and Assistant Registrar. 

Q. Are you a graduate physician? A. Yes, sir. 

Q. You are here pursuant to a subpoena, are you not, 
Captain? A. Yes, sir. 

Q. Since you have been in the court house today, or be¬ 
fore, have you had an opportunity to examine the record 
which is before you—and I am referring especially to the 
record in the bottom of the folder, the part to which 
128 the last witness has just referred? A. Yes. 

Q. Have you examined that paper by paper? A. 

Yes, sir. 

Q. Now, what are those papers, Captain? 

First, just give us a general description of them. 

Mr. Coe: Just a moment. 

Did this doctor make this record? 

By Mr. Bogley: 

Q. Let me ask you this question first, Captain: 

After having examined these papers, will you tell me 
whether it is the usual course of business of Walter Reed 
Hospital or at Walter Reed Hospital to have and preserve 
such records as are before you relating to persons hos¬ 
pitalized at the hospital ? A. Yes. 

Q. And is that true of this particular record relating to 
Lemuel K. Taylor? A. Yes, sir. 

Q. Now, after having examined these papers, will you 
tell me or tell the Court and jury whether these paprs, the 
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particular ones in front of you, were prepared in the usual 
course of business of the hospital? A. Yes, they were. 

#*•••#•••• 

130 By Mr. Bogley: 

Q. Now, Captain, have you looked at that record 
and endeavored to locate the history that was taken of 
Lemuel K. Taylor at the time he entered the hospital? 

A. Yes, sir. 

Q. Have you found it? 

A. Yes, sir. 

Q. What is the date of it? 

Mr. Coe: Now, just a minute. 

May we approach the bench? 

The Court: Certainly. 

(Counsel for the respective parties approached the bench 
and, out of the hearing of the jury, the following occurred:) 
Mr. Coe: He has not as yet offered the hospital 

131 record in evidence. He is asking the witness to testify 
to some part of the contents of the hospital record. 

He is making an effort to put the records in evidence 
when he should not be doing so, because he is asking the 
date appearing on part of the record and the law is that 
hospital records are privileged and not admissible in evi¬ 
dence. 

The Court: Are not what? 

Mr. Coe: They are not admissible in evidence. They are 
privileged. 

I object to the introduction of the records or any part of 
them. 

136 Mr. Bogley: Before your Honor finally rules—and 
it may be a blanket ruling to cover it all—I would 

137 like your Honor to read or have me tell you the au¬ 
thorities I have on that point and how far they go. 

The Court: All right. I will let the jury be excused. 
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(Thereupon the members of the jury left the court room 
in company with the United States Marshal and the follow¬ 
ing occurred out of the presence of the jury:) 

Mr. Bogley: It may save time if your Honor cares to 
read that (handing a document to the Court) beginning at 
the part I have marked there (indicating), and I will give a 
copy of it to Mr. Coe so that he will know what your Honor 
is reading. 

146 The only paper in this record I think there may be 
a question about, and under the authorities I think 

that is admissible, is the one Mr. Coe relates to and that is 
in the ordinary course of the hospital routine that the 
patient dies in the hospital and they find a board of hospital 
physicians, hospital witnesses called before a board, and 
testimony taken and the board makes findings. But it is 
their duty to do that. That is done in the regular course of 
business and is part of the record and I think that is admis¬ 
sible and, before the jury comes back, if your Honor wants 
to rule on it, I want to offer that in evidence and mahe a 
formal offer of it. 

Now, there are other things in the record: 

The first one we have come to is the statement taken by 
the attending physician from the insured, that is the patient, 
when he came into the hospital. 

The next is the history. 

The Court: Yes. 

Mr. Bogley: That contains the witness’ statement of his 
history and his complaint. I say under these rulings that is 
very definitely admissible. 

The Court: Well, as far as I know it is. 

Mr. Bogley: All right. Secondly— 

147 The Court (interposing): I mean as far as I have 
thought, it is. 

Mr. Bogley: Now, trying to come down to what I expect 
to offer. Now, we have the jury out and we may as well 
know what your Honor thinks is admissible. 

Apparently my friend does not want me to offer anything 
in the presence of the jury. 
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There is the admission statement. 

Next is the diagnosis by Doctor Cardona of this patient’s 
condition as a result of that statement from the witness and 
his examination of the witness. As a matter of fact the 
doctor himself testified to that, but the original record is 
here and I think w*e should have the original record in the 
file. 

First, the history; second, the diagnosis of the patient’s 
condition. 

The Court: I should think that is admissible. 

Mr. Bogley: All right. 

Next, there are records in there showing the three opera¬ 
tions performed upon this patient. 

The Court: That is admissible. 

Mr. Bogley: And the result of them. 

The Court: That is admissible. 

Mr. Bogley: That is admissible, then. 

Next, the report of this occurrence of the patient taking 
a large quantity of codein and aspirin and what he himself 
had to say about it. 

I think we might as well get that absolutely straight what, 
that record shows in that respect. 

148 Mr. Coe: I do not think the record shows what the 
witness said. The doctor’s testimony before the 
Board of Examiners said—I asked him why he took it and 
he said I want to relieve myself of itching. 

Mr. Bogley: That is what you don’t want in. 

Mr. Coe: I don’t want in any conclusion that a man or 
this man took medicine to commit suicide. 

The Court: Let’s see what the record shows. 

Mr. Bogley: I am going to ask the captain, with your 
permission, to find the paper in this record; I think the 
date is February 27, 1940, that shows this man took that 
quantity of codein and aspirin. 

Captain Cohen, will you find the paper in there, if there 
is one? 

The Witness Cohen (upon examining the record): Here 
it is. 
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Mr. Bogley: Your Honor, I would like you to look at this 
particular paper. 

Mr. Coe: Why don’t you read it so I can hear it? 

The Court: All right. 

Mr. Bogley: I am reading from one of the long narrow 
strips of paper headed “clinical records, progress” and at 
the head “2-27-40, Ward 10-A. This morning patient stated 
that he had taken a large number of codein and aspirin tab¬ 
lets which he had been accumulating over a number of days 
in another ward because he wanted to commit suicide.” 

The Court: You mean the patient said that? 

Mr. Bogley: That is what this statement says. 

Mr. Coe: And I think that is a conclusion of the 
149 doctor. 

Mr. Bogley: Let me finish, please: 

“The O.D. was notified and his stomach was washed—” 

The Court: What is the 4 ‘ O.D. ’ 9 ? 

Mr. Bogley: Officer of the Day, I think. 

“Later he was given stimulant. Apparently he had no 
ill effects from his attempt. Colostomy dressed and looks 
good except for some slumping of the outer coat of the gut.” 

That is signed A. A. C. 

The Court: Does that say the patient himself said— 

Mr. Bogley (reading): “This morning patient stated he 
had taken a large number of codein and aspirin tablets 
which he had been accumulating over a number of days in 
another ward because he wanted to commit suicide.” 

If that language means what it says it means that the 
patient so stated. 

Mr. Coe: Let me read what the doctor said about that 
before the Board of Doctors, if I may. 

Mr. Bogley: I am willing to have them both go in. 

Mr. Coe: I am not. 

I want the facts to go in but not a lot of stuff that will 
mislead them. 

Where is the report of the Board of Doctors? 

Mr. Bogley: I have a certified copy of it. I know what he 
said there. It was taken some time after this. 
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This that I am reading was recorded on the very day, 
2-27-40. This was February, 1940. This was taken in April, 
this record before the Board of officers, but what I am read¬ 
ing from now was in February, 1940. 

150 The record before the Board of Officers, taken in 
April, is a sort of an inquest the hospital makes. 

The Court: Is that Doctor Cardona’s testimony and 
statement? 

Mr. Bogley: Yes, sir. It is signed by Doctor Cardona. 
The Court: All right. 

Mr. Coe: He say this (reading from a document here¬ 
after designated “Defendant’s Exhibit for identification 
No. 4” as more particularly appears in this record): 

“On February 27,1940, when I arrived on the ward about 
8 a. m., I was told by the nurse that this patient” that is 
hearsay. “That this patient had attempted suicide by tak¬ 
ing a number of codein and aspirin tablets which he appar¬ 
ently had been accumulating during his hospital stay. He 
was treated by the Surgical Officer of the Day and appar¬ 
ently suffered no ill effects from this attempt.” 

Then he goes on to say: 

“He was questioned by me that morning and he had no 
explanation to offer as to why he took this overdose of medi¬ 
cine except that he wanted to get relief from his itching.” 

The Court: The Court is ready to rule on that. But that 
is also admissible in connection -with that statement. 

Mr. Coe: Just that portion? 

The Court: Yes, sir. 

Mr. Bogley: All right. 

The Court: If one goes in they both should go in. 

Mr. Bogley: I agree. 

My position is that all of these records can go in 

151 subject to whatever attack anyone can make on them. 

The Court: I think, specifically, if the same man 
made both statements they should go in. 

Mr. Bogley: That is agreeable to me. 

The Court: All right. 

• •••••*•»• 
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Mr. Bogley: Then the next thing I call specific attention 
to is the report of an examination made by Captain J. J. 
Hornisher, on March 4, 1940, which was in the interim be¬ 
tween the last two examinations. He was examined on 
March 4th by Doctor Hornisher and on April 15th by Doctor 
Carter, both between the last two operations, be- 
152 cause of the fact that he was not getting any relief 
from the previous operation, and they were tackling 
the question as to whether there was a mental cause and 
whether different treatment should be given him which 
would relieve the condition. 

Now, the statement of Doctor Harnisher which I think, 
Mr. Coe, you read with me the day we looked over the rec- 
cord—maybe I had better read the statement all the way 
through. 

The Court: All right. 

Mr. Bogley: It is dated March 4,1940. 

“This patient gradually accumulated his medication and 
after he had about fifteen grams of codein and fifteen as¬ 
pirin tablets he says took all in one dose. Reason for the 
consultation.” 

That is why they started that, the reason he was called in. 

The Court: I do not think that ought to be part of the 
record, just what you read; the reason why the doctor was 
brought in I do not think so. 

Mr. Bogley: That is all right. I am not particularly 
concerned about that. The other says he took it. That is 
the statement of the man himself. 

Then the record says: 

• ••••••••• 

154 “He has numerous somatic complaints about two 
years, starting as pruritis and proctitis, including 
nausea for twelve years and vague hypochondriacal com¬ 
plaints for which he visited a specialist in Baltimore. He 
said he had gastric ulcers. He dieted without improvement. 
Unable to work long periods of times. Received sixty dollars 
a month from a few years after the war until 1933 when dis- 
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continued for a year and then drew $37.50 a month which 
has not been increased.” 

Then it starts a new paragraph: 

‘ ‘ He says he really wanted to die because he had been suf¬ 
fering so much. He has had twenty-five different doctors 
and been in five hospitals prior to coming to Walter Reed 
General Hospital, Marine Hospital, Baltimore, one month; 
Maryland University, Baltimore, three times; Annapolis 
Hospital three weeks; Emergency Hospital, Annapolis, and 
Johns Hopkins. Doctor J. A. Colsten says he worries about 
his family, wife and two children, ages nineteen and twelve, 
and his abdominal discomfort of about twelve years dura¬ 
tion. Chronic nausea. He has engaged vomiting without 
relief and continued to have hypochondriacal discomfort un¬ 
til the severe pruritis started May, 1938. Now, he is just 
as nauseated as ever and still has the pruritus. In addition 
he complains of hyperhidrosis in area of scrotum. 

‘ * Diagnosis: Phychoneurosis, hypochrondriasis. ’ ’ 

That is signed by Captain J. J. Hornisher, Captain of 
the Medical Corps. 

155 Mr. Coe: What is the date of that? 

Mr. Bogley: March 4, 1940, which was between 
the two last operations. 

Mr. Coe: Now, read the one of the other doctor, prior to 
that. 

Mr. Bogley: The next one is dated April 15, 1940, by 
Doctor H. R. Carter, and reads as follows: 

“History. See previous N. P. consultation, March 4, 
1940.” 

As I understand, that refers back to Doctor Hornisher’s 
examination on that date. 

“Information there will not be repeated in this consulta¬ 
tion. May, 1938, patient drank some whiskey which he 
thinks was doped by a hitch hiker. Three or four minutes 
later passed out. Next morning he awoke, found himself 
lying across the seat of his car with his pants removed. 
Had a heavy hangover the rest of the day. Two weeks later 
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first noticed itching about the rectal and anal areas. Past 
history shows patient drinks once or twice a week, usually 
alone, and is quite sensitive to alcohol. Only about to drink 
small amounts without it affecting him. Has been hospital¬ 
ized WRGH.” That is Walter Reed General Hospital that 
that refers to. 

“Since 9-7-39. Treatment has consisted of hemorrhoid¬ 
ectomy, x-ray, colostomy, and four alcoholic injections none 
of which have relieved the pruritus ani.” 

The Court: Are there any explanations of all of those 
expressions? 

There are a lot of those expressions not intelligible 
156 to the layman. 

Mr. Bogley: The doctor is here. He can explain 
the medical terms if we need explanation. That is how I 
expect to handle it. 

The Court: All right. 

Mr. Bogley: There are one or two more sentences in this 
report, and that is all: 

“Neurological examination shows deep superficial re¬ 
flexes normal and equal; cranial nerves intact; no distur¬ 
bance in sensation other than the above described pruritus 
ani. At present patient shows no depression and no suici¬ 
dal ideas. Appears cheerful, smiling and friendly. Has 
been seen by four or five psychiatrists previous to this hos¬ 
pitalization who said that all his troubles was in his imag¬ 
ination. 

“Diagnostic impression: psychoneurosis, hysteria, con¬ 
version type. ,, 

The Court: What is the last type? 

Mr. Bogley: Conversion type. 

The Court: The Court thinks those two medical state¬ 
ments which were made in connection with the consultation 
are admissible as part of the record. 

Mr. Bogley: Yes. 

Mr. Coe: I have not said anything as he was going along. 

The Court: This is only tentative. 
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Mr. Coe: You are not ruling on it? 

The Court: I will hear you now. 

163 Mr. Bogley: As I understand your Honor’s rul¬ 
ing— 

The Court (interposing): I have only ruled tentatively. 

Mr. Bogley: Let me say that I have referred, down to 
this point, to everything in the record which I propose to 
have Captain Cohen identify and read to the jury. 

I will review those quickly: 

The history of admission, the diagnosis on admission, the 
report of the three operations, the report of Doctor Car¬ 
dona about his conversation with the patient about 

164 the codein, the one we had so much discussion about. 

Then the reports of Doctors Hornisher and Carter 
which are the last two things we have referred to. 

The last thing which I wish to offer is the full report of 
the testimony before the Board of Officers and the finding 
of that Board. That is the one I indicated as the only one 
that I think there is any question about. I think under the 
authorities that, too, is admissible, just as a hospital rec¬ 
ord is, subject to any attack my friend wants to make on it. 

Mr. Coe: You mean me? 

Mr. Bogley: Yes. 

Mr. Coe: I thought your Honor had ruled on the ques¬ 
tion of the testimony given before the Board of Doctors. 

The Court: My ruling on that was, gentlemen, that that 
was not admissible except that the Court thought that the 
statement made by Doctor Cardona should be read. 

Mr. Bogley: In contradiction to the statement he made 
in the other report. 

Mr. Coe: I understand that, yes. 

Mr. Bogley: It is understood for the purposes of the rec¬ 
ord that I do offer this full transcript of the hearing before 
the Board of Officers which was convened on April 23,1940, 
and consists of nine typewritten pages and concludes with 
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the findings of the Board and is signed by all the members 
of the Board. 

• •••*••*•• 

165 I offer that in evidence as an official part of the 
hospital record identified by the witness as having 

been made in the usual course of the hospital business, and 
that it was the usual course of the hospital to have such a 
record. 

As I understand, up to the moment, I have only formally 
offered this one document. The other we have discussed in¬ 
formally and you have indicated at the moment you have 
thought the other is admissible but you have not ruled? 
The Court: That is right. 

#*•#*#*## 

166 The Court: The Court’s ruling, as far as that par¬ 
ticular document is concerned, a formal hearing, the 

Court has ruled on that. 

Mr. Bogley: I thought you would withhold this ruling. 
The Court: No, no. I am not withholding a ruling on 
that. 

Mr. Bogley: You are ruling that this is not admissible? 
The Court: Except the statement of Doctor Cardona in 
connection with the statement he made at the hospital. 

Those are my tentative rulings. I will rule finally to¬ 
morrow morning at ten o’clock, out of the presence of the 
jury. 

167 Mr. Bogley* Before the jury comes in I think I 
will have the reporter mark for identification this 

hearing report. 

The Court: Yes. 

(Thereupon a certified copy, under the seal of the War 
Department, of the Board proceedings in the case of Lem¬ 
uel K. Taylor, pursuant to special order No. 34, Walter 
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Reed General Hospital, 21 April 1940, was marked by the 
reporter “Defendant’s Exhibit for identification No. 4”.) 

Mr. Bogley: You agree that this is a true copy? 

Mr. Coe: I have not examined it, but if you say it is, I 
take your word for it. 

Mr. Bogley: It is under the certificate of the Secretary 
of War. 

Mr. Coe: I have not examined it. If you say it is, it is. 

Mr. Bogley: I say it is. 

Mr. Coe: Then it is. 

##••*••*#* 

Court’s Ruling on Admissibility of Evidence Upon Re¬ 
sumption of Trial the Following Morning. 

186 The Court: The Court thinks he should comment 
for a moment upon the Court’s ruling as to the 
Proofs of Loss: 

The Court has thought a good deal about that. 

The Proofs of Loss on the company’s form, and they were 
either taken by the company’s representative to the plain¬ 
tiff according to the evidence, and I presume that is what 
happened, or else the company’s agent volunteered to show 
the plaintiff how to make her Proofs of Loss in accordance 
with their views. 

Also, the No. 2 requirements provided for by the Proofs 
of Loss was selected, according to the evidence, by the com¬ 
pany and sent to the Corner. 

So that anything contained in the Proofs of Loss which 
did not reflect the view which the plaintiff desired to ex¬ 
press in the Proof of Loss is, in the Court’s opinion, the act 
of the company, not the act of the plaintiff. 

Now, the Court understands perfectly well that that is not 
the view that might be taken by a great many courts, but the 
Court has not the slightest doubt that it is the correct view 
if you take into consideration what every intelligent and 
experienced person knows about human nature and about 
the knowledge and experience which an ordinary housewife 
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has, and the knowledge and experience which the represen¬ 
tatives of an insurance company have. 

So much for the Proofs of Loss. 

Coming down to the matter which was under dis- 

187 cussion yesterday afternoon, that is, the question as 
to whether or not the records of the hospital are 

properly admissible in evidence, the Court feels that a court, 
any court, could logically and consistently take one of two 
views: 

The Court could take the view that the protection given 
by the Code of the District of Columbia to the statements 
of physicians and extended, by construction, by the Court 
of Appeals, to cover hospital records, was waived as to 
hospital records when it was waived as to physicians and 
that that is the only logical deduction which could be made. 

Well, logic is not necessarily the thing which has to gov¬ 
ern the proper conclusion of legal situations. 

The other point of view is this: 

Insurance policies have become standardized. 

When a Court’s decision, which the insurance company 
believed is broad enough to be more or less universally ef¬ 
fective, is made, the wording of the policy is changed in 
order to protect the company in a future case covered by the 
court’s action. 

Now, of course, it can be said, logically, that an individual 
does not have to buy the policy unless the individual likes 
the provisions of the policy. But life insurance has become 
a part of the economic life of the people of the country, a 
necessary part, and you might just as well say, as has been 
said in years past when a man applies for work and he is 
starting “all right, we will give you fifty cents a day and if 
you don’t work for fifty cents a day you don’t have to” but 
he does have to or starve. 

I can remember very distinctly when it was felt, 

188 especially among business people and people who 
were above the class that had to live bv their man- 

ual labor, that it was perfectly proper to fix a wage scale in 
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accordance with just what the labor could be procured for. 
It made no difference whether the labor was properly pro¬ 
vided for or not. They would say then “if you don’t want 
to work for this you don’t have to.” They would say “that 
is a fair proposition” and you can just as logically here 
say “if you don’t want this policy you don’t have to take 
it.” But, you do have to take it because you cannot get any 
other kind. The policies are standardized. If you don’t 
get one kind of policy you cannot get any other. 

The same rule, of course, applies to fire insurance. 

Now, that being so, the Court thinks that the company by 
virtue of the fact that the form of the insurance policy is 
standardized, that the companies are in a position to, and 
they do, amply protect themselves and, therefore, the terms 
of the policy should be strictly construed and that, there¬ 
fore, the language of the policy at the bottom of the first 
page in red, I think, should be not extended to cover hospi¬ 
tal records and the objection of the plaintiff to the record 
in its entirety is sustained. 

Now, will you send for the jury, please? 

Mr. Bogley: For the purposes of the record it will be 
understood that the entire record has been excluded and 
that I have heretofore told the Court the particular parts 
to which I wish attention called, and it is understood I have 
made an offer of proof of those parts. 

The Court: That is agreed to, Mr. Bogley. 

Testimony by Deposition of 

191 Major Angel A. Cardona. 

• *••••••*• 

Direct Examination 
By Mr. Bogley: 

“Q. 1. Please state your full name, age, occupation and 
address. A. Major Angel A. Cardona, M. C., 0-24299, Age 
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33, medical officer, U. S. Army. Address: Headquarters 
XII Corps, Columbia, S. C. 

Q. 2. What was your rank and where were you stationed 
during the month of April, 1940? A. I was a captain in the 
Medical Reserve Corps stationed at Walter Reed General 
Hospital, Washington, D. C. 

Q. 3. If your answer is that you were then stationed at 
Walter Reed Hospital, Washington, D. C., how long prior 
to that time had you been stationed at that point ? A. I had 
been stationed at Walter Reed Hospital since October, 1937. 

• *••••••#* 

192 Q. 6. Did you become acquainted with Lemuel K. 
Taylor, a patient at Walter Reed Hospital? A. I 

did. 

Q. 7. Did you treat him, and if so for what condition? 
A. I treated him for a chronic disease of the rectum and 
anus which was diagnosed as: 

1. Proctitis, chronic, cause undetermined. 

2. Pruritus, anus, severe, cause undetermined. 

Q. 8. What was the history of his condition as given by 
the patient, Lemuel K. Taylor? A. I would have to refer 
to the record. 

Q. 9. Was this history taken by you personally? A. Yes, 
sir. During my service at Walter Reed Hospital I 

193 personally took the histories in all cases assigned to 
me. 

Q. 10. Was it recorded and made a part of the Hospital 
record relating to this patient? A. It was. 

Q. 11. If so, is it accurately recorded in the Hospital rec¬ 
ord forming a part cf the Veterans’ Bureau file which will 
be exhibited to you by the Presiding Officer? A. It is.” 

Mr. Bogley: In the light of this additional testimony not 
before the Court when the Court ruling was made, I again 
offer the original record of Walter Reed General Hospital 
containing the history taken from the patient by Doctor 
Cardona when he was examined. 

The Court: Will you read the last question? 
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By Mr. Bogley: 

“Q. 8. What was the history of his condition as given by 
the patient, Lemuel K. Taylor? A. I would have to refer 
to the record. 

Q. 9. Was this history taken by you personally? A. Yes, 
sir. During my service at Walter Reed Hospital I person¬ 
ally took the histories in all cases assigned to me. 

Q. 10. Was it recorded and made a part of the Hospital 
record relating to this patient? A. It was. 

Q. 11. If so, is it accurately recorded in the Hospital rec¬ 
ord forming a part of the Veterans’ Bureau file which will 
be exhibited to you by the Presiding Officer? A. It 
194 is.” 

Mr. Bogley: In other words now we have the tes¬ 
timony of the physician that he made the record at the time 
and I am now offering that particular record, the history. 

The Court: Is there objection? 

Mr. Coe: Yes, sir. 

The Court: The objection is sustained. 

19G Q. 17 Did Lemuel K. Taylor come to his death 
while a patient at Walter Reed Hospital, and if so, 
on what date? A. Lemuel Iv. Taylor came to his death 
while a patient at Walter Reed Hospital on April 21, 1940. 

Q. 18. What was the cause of his death? A. The cause 
of his death was: 

1. Skull, fracture of, compound comminuted crushing. 

2. Brain, laceration and pulpefaction of, severe. 

Q. 19. Please describe the circumstances leading up and 
relating to his death, as ascertained by your personal ob¬ 
servation and investigation. A. During my early rounds 
at about 8:00 P.M. on the night of April 20th I prescribed 
l 1 /: grains of luminal for Mr. Taylor. Due to the fact that 
I was very busy during that evening with other cases I was 
not able to see the patient during the early part of the 
evening. At about 1:00 A.M. on April 21st together with 
a nurse we entered Mr. Taylor’s room and found he was 
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not there. I personally conducted a search of the hospital 
building and outside areas and Mr. Taylor’s body was found 
by the night supervisor of nurses at the bottom of the 
stairwell in the west wing of Walter Reed General Hos¬ 
pital. 

Q. 20. Will you examine the Walter Reed Hospital 
197 records relating to Lemuel K. Taylor, contained in 
the Veterans’ Bureau file, which will be exhibited 
to you by the Presiding Officer, and state if they are the 
original Hospital records relating to Lemuel K. Taylor 
and if the signature ‘A. A. Cardona’ appearing on any of 
such records is your signature? A. The records are the 
original records referring to Mr. Taylor and the signature 
A. A. Cardona is my signature. 

• ••••••••• 

199 Cross-Examination 

• ***#*#••• 

By Mr. Coe: 

Q. 3. Have you read or examined any papers pertaining 
to this matter? If you have, state what papers you have 
examined or read, when and where. A. I have examined 
the hospital records and my testimony before the 

200 board of officers this date while the deposition was 
being taken here in Columbia, South Carolina. 

Q. 4. Are the papers which you examined original rec¬ 
ords? Were they made in your handwriting? If so, when 
were they made? A. They are original records. Part of 
them were made in my handwriting and part in the hand¬ 
writing of other officers who treated this man. Parts of the 
record are typewritten but have been either signed or ini¬ 
tialled by me. The records which I have examined this 
date were the original records made at Walter Reed Gen¬ 
eral Hospital from 9/7/39 to April 21,1940. 

Q. 5. If you examined the hospital record, state whether 
or not it was the original record or a summary prepared by 
someone else. A. The record examined by me this date is 
the original hospital record in this case. 
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Q. 6. After having read the documents referred to, were 
you able to remember the facts on which you have testified 
or is your testimony based upon the contents of the papers 
you have read? A. After reading the records I was able 
to remember some facts. My testimony as to some other 
facts was based upon the contents of the records. 

Q. 7. Were any of your answers to direct examination 
read in whole or in part from other papers. If so, state 
which answers, and from what read. A. Yes, question 18, 
from the hospital record, and question 12, dates of 
201 the operations. 

Q. 8. If in response to questions 8 and 9 of direct 
examination you answered that you took the history of the 
patient, Lemuel K. Taylor, personally, did you personally 
record the same or was it recorded by someone else, and 
have you examined the recording which you personally 
made? A. I have examined the record which I personally 
made. 

Q. 9. In replying to question 11 of direct examination, is 
your answer based upon your memory of the facts or is it 
based upon your belief that the records are accurate? A. 
My answer is based on memory of the facts and it is my 
opinion that the records are accurate. 

Q. 10. What part of your answer to question 19 was the 
result of your own observation, and what part to your in¬ 
vestigation ? A. All of it is based upon my personal obser¬ 
vation with the exception of the finding of the body, which 
was done by the night supervisor of nurses, who told me, 
and then I saw the body. 

. .. 

207 (Thereupon counsel for the plaintiff submitted to 
the Court five prayers and counsel for the defendant 
four prayers, which were discussed and passed upon as fol¬ 
lows:) 
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Instructions and Prayers. 

237 Plaintiff’s Requested Instruction No. 1 

“You are directed to return a verdict in favor of the 
plaintiff.” 

********** 

283 Rejected. 

* ********* 

237 Plaintiff’s Requested Instruction No. 2. 

“If you find from the evidence that the insured came to 
his death by falling from the third floor to the basement 
and the evidence does not disclose whether the fall was the 
result of accident or design the presumption of law against 
suicide and in favor of accidental death prevails and your 

verdict must be for the plaintiff.” 

********** 

284 Granted. 

********** 

2S5 Plaintiff’s Requested Instruction No. 3 (as amended) 

If you find from the evidence that the death of the in¬ 
sured resulted directly and independently of all other 
causes from bodily injuries effected solely through exter¬ 
nal, violent and accidental cause, and that insured’s death 
did not result from self destruction, whether sane or in¬ 
sane, your verdict should be for the plaintiff. 

Conceded as amended. 

********** 

286 Plaintiff’s Requested Instruction No. 4 (as amended) 

If you find for the plaintiff your verdict should be for 
the sum of $2,000.00, with interest in the discretion of the 
jury. 

Conceded. Granted as Amended. 
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238 Plaintiff’s Requested Instruction No. 5. 

“There is a presumption of law that the death of the 
insured was due to accident and the fact that it resulted 
from a fall does not change the presumption, and the bur¬ 
den of proof is upon the defendant to show by a prepon¬ 
derance of evidence that it was not the result of accident. 
Baltimore Life Ins. Co. v. Fahrney, 132 Md. 222, 225. 
Royal Arcanum v. Brashears, 89 Md. 624. 

Travelers Ins. Co. vs. Micklas, 88 Md. 470.” 

• ##••**•#* 

287 Granted. 

*##**#*#*• 

Defendant’s Prayer No. 1 

238 “Upon the pleadings and all of the evidence in this 
case, the jury are instructed to return a verdict in 
favor of the defendant.” 

«*##•**#•• 

289 Rejected. 

• *•#*•##•# 

Defendant’s Prayer No. 2 

238 “In considering this case, you are not to be in¬ 

fluenced by sympathy for the plaintiff because she is 
a widow or by any prejudice against the defendant because 
it is a corporation, but you must decide the questions sub¬ 
mitted to you by the Court. In other words, you must con-» 
sider the case as though one individual were suing another 
individual, or one corporation suing another corporation.” 
*••••••#•• 

290 Granted. 

*#•••••#•• 

238 Defendant’s Prayer No. 3 

“The burden of proof is upon the plaintiff to es- 

239 tablish by fair preponderance of the evidence that 
the death of Lemuel K. Taylor ‘resulted directly or 
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indirectly of all other causes from bodily injury effected 
solely through external, violent and accidental cause’ and 
that said death did not result from ‘self-destruction, 
whether sane or insane; * # * from physical or mental in¬ 
firmity; or directly or indirectly from illness or disease 
of any kind.’ If the jury find that the evidence is so equally 
balanced as to render it impossible for them to decide 
whether Taylor’s death resulted from an accidental cause 
or from self-destruction, whether sane or insane, the jury 
is not to guess between such questions and return a verdict 
in favor of plaintiff. If the jury so find, the verdict must be 
in favor of the defendant as this would be only one of the 
many cases in which the plaintiff fails in her testimony 
and no mere sympathy justified any departure from the 
settle rules of proof resting upon all plaintiffs. Economon 
v. Barry-Pate Motor Co., Inc., 55 App. D. C. 143, 144; Pat¬ 
ton v. T. & P. Ry. Co., 179 U. S. 658.” 

• •••••«#•• 

291 Rejected. 

239 Defendant’s Prayer No. 4 

“The burden of proof is upon the plaintiff in this case to 
prove by a preponderance of the evidence that the death 
of Lemuel K. Taylor ‘resulted directly or indirectly of all 
other causes from bodily injury effected solely through ex¬ 
ternal, violent and accidental cause’ and that said death 
did not result from ‘self-destruction, whether sane or in¬ 
sane; * * * from physical or mental infirmity; or 

240 directly or indirectly from illness or disease of any 
kind.’ 

292 Rejected. 

210 The Court: Now, of course, the Court cannot grant 
the plaintiff’s first prayer. 
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Mr. Bogley, I will hear you on the other prayers. 

We will consider plaintiff’s prayer No. 2. 

• •*••••••• 

219 The case I now wish to cite is Scales vs. Prudential 
Insurance Company, 109 Federal 2nd, 119 (5 Cir. 
1940) and the case was this: 

• ••#••##•• 

223 The Court: Take that Fifth Circuit Court case: 
If the Fifth Circuit case means that the presumption 

had no weight in the case, why don’t the court say so in¬ 
stead of going through all that rigmarole? 

Mr. Bogley: Of course, we do not like to criticize the 
court for sometimes they reach conclusions in a roundabout 
way. 

The Court: What respect are you going to give the opin¬ 
ion? Why bother your brain much about it when the Court 
takes four or five pages about something they could decide 
in a few words? 

Mr. Bogley: They say: 

“In such a case, the presumption against suicide has no 
place. ’ ’ 

The Court: They talk and talk and talk until they don’t 
know themselves what they have said. 

Mr. Bogley: They may have said here, according to 
your Honor, a lot too much, but they have said at least 
one thing and that is plain: 

“The presumption against suicide has no place” under 
these circumstances, and I think that is exactly our case 
and I think the law, as laid down by the Supreme 

224 Court in the Gamer case, and as amplified in the 
Circuit Court of Appeals case— 

The Court (interposing): That is practically the only 
question involved in these prayers on both sides. 

That is practically all you need to discuss. 

Mr. Bogley: I think that is almost true, except for a little 
refinement. 
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226 The Court: I will have to decide or base my de¬ 
cision as to whether the Supreme Court decision is 
binding or the Maryland authority is binding and the ques¬ 
tion of whether or not that is so and the question of whether 
or not this presumption is substantive law or a matter of 
procedure. 

*#*#•••##• 

234 The Court: This presumption of accidental death 
w’hich not only runs through the law but runs 
through our whole social fabric does not seem to me to be 
a matter of procedure on its face; it does seem to me to be 
a substantive matter. It is the universal rule. It is the 
rule of charity and seems to run in the whole social system 
that where there is death it shall rather be presumed to be 
accidental than otherwise. 

• •••**#### 

236 The Court: Is it not a fact that he either died of 

237 accidental death or suicide ? 

That would be the fact? 

Mr. Bogley: Yes, I suppose it is, yes, sir. 

The Court: How will you get around, how can the de¬ 
fendant get around that by saying that he did not plead it? 
I am wondering just what—that is a refinement. 

Mr. Bogley: It only affects the question of the burden 
of proof. 

The Court: It is a refinement that I cannot follow. I 
cannot give it intelligent consideration in the case. I just 
cannot. My reasoning power does not make it appeal to 
me at all. It does not appeal to my reasoning power at all. 

«#*••*•••• 

241 The Court is still really of the opinion that the 
defendant’s defense is suicide and the fact that it 
is not affirmatively and fully stated in the prayer, in the 
answer, it is not controlling in view of the stipulation made 
at the pre-trial and in view of the admissions made here 
upon the consideration of these prayers. 
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The Court grants the plaintiffs ’ second, third, fourth and 
fifth prayers and the defendant’s second prayer, and rejects 
defendant’s third and fourth. 

Mr. Coe: The plaintiff’s first prayer is overruled? 

The Court: And the defendant’s first prayer is not 
granted. 

Mr. Coe: The plaintiff’s second prayer is granted? 

The Court: Yes. 

#######**• 

242 Mr. Bogley: I have one or two special exceptions 
to the prayers that I want you to hear. Do you want 

to do that before you leave the bench? 

The Court: All right. 

Mr.'Bogley: I should give to your Honor— 

The Court (interposing): In Maryland, special exception 
has to be especially noted. 

Mr. Bogley: That is what I want to do. Your Honor took 
them carte blanche, did you not, and ruled on them? 

243 The Court: Yes. 

*#*#*#*•*• 

244 Mr. Bogley: No. 5 which deals with the presump¬ 
tion of law and the burden of proof belonging to or 

shifting to the defendant to show by a preponderance of 
evidence that the death occurred of suicide—I object to that 
prayer on the grounds that I have heretofore stated. 

245 The Court: Yes. 

Mr. Bogley: Now, on the defendant’s prayer, I would like 
to say in regard to Prayer No. 3 which has nothing to do 
with presumption or anything else—yes, it does, too; that 
is covered by my general exception that if the scales are 
equally balanced they must not guess. 

The Court: Yes. 

Mr. Bogley: I think under the law that that is proper 
and is a proper prayer and should be granted. 

I understand that it is not necessary to note an exception 
to the refusal? 
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The Court: No, it is not, unless the exceptions are special 
exceptions. 

Mr. Bogley:: I have stated all of the points that I have 
in respect to that. 

Defendant’s Prayer No. 4 dealt with the burden of proof. 
That has already been covered in argument and I under¬ 
stand that you overrule the request for that prayer. 

The Court: Yes. 

We will take a five-minute recess. But before doing that 
let me say this, gentlemen: 

This Court prefers counsel to read their own prayers to 
the jury, if you have no objection; if you do have objection 
I will do it myself. 

Mr. Bogley: I think you have left me so little by way of 
defense and by way of defendant’s prayers that I do not 
object to reading what I have. 

The Court: Is there any objection to that? 

Mr. Coe: No, sir, none at all. 

#*•#•#**•# 

247 Mr. Bogley: There is no objection to plaintiff’s 
prayer No. 3 as amended. 

The Court: Let’s see. Plaintiff’s Requested Instruction 
No. 3 as amended now reads: 

“If you can find from the evidence that the death of the 
insured resulted directly and independently of all other 
causes from bodily injuries effected solely through external, 
violent and accidental cause, and that insured’s death did 
not result from self destruction, whether sane or insane, 
your verdict should be for the plaintiff.” 

That prayer is conceded as amended. 

• •*•*••••• 

265 The Court’s Charge to the Jury 

The Court: Gentlemen of the jury: The Court is of 
the opinion that you have been adequately instructed as to 
the law in the case which the court granted both to 

266 the plaintiff and the defendant. 
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The Court does not think it is necessary for the 
Court to go over the testimony. If the Court goes over the 
testimony, it is only the Court’s interpretation of the testi¬ 
mony. The Court thinks your interpretation of the testi¬ 
mony should guide you. 

You will retire and consider your verdict. 

• ••••••••• 
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After three full years' premiums have been paid, the Insured may, at 
the end of any insurance year or within three months after any default in 
payment of premium but not later, surrender the Policy, and 

(1) Receive its Cash Surrender Value; or 

(2) Receive the amount of non-participating paid-up insurance which 
the cash surrender value at date of default less any indebtedness hereon will 

P urchase, payable at the same time and on the same conditions as this 
olicy, but without disability or double indemnity benefits. The Insured 
may at any time obtain a loan on such paid-up insurance, or surrender it for 
its cash surrender value; or 

(3) If the Policy be not surrendered for cash or for paid-up insurance 
within three months after default in payment of premium, its cash sur¬ 
render value at date of default, less the amount of any indebtedness, shall 
automatically purchase Continued Insurance from the date of default for 
the face of the Policy plus any dividend additions and less any indebtedness 
to the Company; and if it shall be more than enough to purchase Continued 
Insurance to the date of the maturity of the endowment, the excess shall 
be used to purchase Pure Endowment payable on the maturity date if the 
Insured is then living. The Continued Insurance and the Pure Endowment 
shall be without future participation and without the right to loans, cash 
surrender values, disability or double indemnity benefits. 

The Cash Surrender Value shall be the reserve on the face of the Policy 
at the end of the insurance year or, in event of default, at the date of default 
(omitting fractions of & dollar per thousand of insurance) and the reserve 
on jury outstanding paid-up additions, under Section 2, Option (c), plus any 
dividends standing to the credit of the Policy, under Section 2, Option (</), 
and less a surrender charge for the third to the ninth years, inclusive, of not 
more than one and one-half per cent of the face of the Policy. Such reserve 
will be computed on the basis of the American Table of Mortality and 
interest at three per cent, and the amount of paid-up insurance under (2) and 
the term of the continued insurance and amount or Pure Endowment under 
(3) will be computed on the same basis at the attained age of the Insured 
on the date of default. 

The values in the table opposite are computed in accordance with 
the above provisions, assuming that premiums have been paid in full when 
due for the number of years stated, that there is no incfebtedness to the 
Company, no outstanding paid-up additions, no dividends standing to the 
credit of the Policy and that no dividends have been applied on the Accel¬ 
erative Endowment plan; the surrender charge, if any, has been deducted. 


Section 5—SURRENDER VALUU 
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TABU OF GUARANTEED SURRENDER VALUES 
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Section 6—OTHER BENEFITS AND PROVISIONS 


Age. —If the age of the Insured has been misstated, the amount payable 
hereunder shall be such as the premium paid would have purchased at the 
correct age. 

Assignment. —Any assignment of this Policy must be made in duplicate 
and one copy filed with the Company at its Home Office. The Company 
assumes no responsibility for the validity of any assignment. 

Change of Beneficiary.— The Insured may at any time, and from time 
to time, change the beneficiary, provided this Policy is not then assigned. 
Every change of beneficiary must be made by written notice to the Com¬ 
pany at its Home Office accompanied by the Policy for indorsement of the 
change thereon by the Company, and unless so indorsed the change shall 
not take effect. After such indorsement the change shall relate back to and 
take effect as of the date the Insured signed said written notice of change 
whether the Insured be living at the time of such indorsement or not. In 
the event of the death of any beneficiary before the Insured the interest of 
such beneficiary shall vest in the Insured. 

Grace. —If any premium is not paid on or before the day it falls due the 
policy-holder is in default; but a grace of one month (not less than thirty days) 
subject to an interest charge of five per cent per annum will be allowed for 
the payment of every premium after the first, during which time the insurance 
continues in force. If death occurs within the period of grace the unpaid 
premium for the thBn current insurance year will be deducted from the 
amount payable hereunder. 

Indebtedness. —Any indebtedness to the Company against the Policy 
shall be deducted in any settlement thereof. 

Miscellanerus Provisions. —The Policy and the application therefor, 
copy of which is attached hereto, constitute the entire contract. All state¬ 
ments made by the Insured shall, ih absence of fraud, be deemed repre¬ 
sentations and not warranties, and no such statement shall avoid the Policy 
or be used in defense to a claim under it, unless it be contained in the written 
application and a copy of the application is indorsed upon or attached to 
this Policy when issued. The Insured may, without the consent of the 
beneficiary, receive every benefit, exercise every right and enjoy every 


privilege conferred upon the Insured bv this Policy. No agent is authorized 
to waive forfeitures, or to make, modify or discharge contracts, or to extend 
the time for paying a premium. 

' Optional Methods of Settlement. —If there is no assignment of this 
Policy, the Insured, or in case the Insured shall not have done so, the bene¬ 
ficiary after the Insured’s death, may, by written notice to the Company 
at its Home Office, make the proceeds of this Policy payable under one of 
the options contained in Section 7, which section is indorsed hereon and 
made a part of this Policy. 

Payment of Premiums. —All premiums are payable on or before their 
due date, at the Home Office of the Company or to an authorized agent of 
the Company, but only in exchange for the Company's official premium 
receipt signed by the President, a Vice-President, a Second Vice-President, 
a Secretary or the Treasurer of the Company, and countersigned by the 
person receiving the premium. No person has any authority to collect a 
premium unless he then holds said official premium receipt. The premium 
is always considered as payable annually in advance, but by agreement in 
writing and not otherwise may be made payable in semi-annual or quarteily 
payments. Any unpaid premiums required to complete payment for the 
current insurance year in which death occurs shall be deducted from the 
amount payable hereunder. The payment of the premium shall not maintain 
the Policy in force beyond the elate when the next payment becomes due, 
except as to the benefits provided for herein after default in premium payment. 

Reinstatement. —At any time within five years after any default, upon 
written application by the Insured and upon presentation at the Home Office 
of evidence of insurability satisfactory to the Company, this Policy may be 
reinstated together with any indebtedness in accordance with the loan 
provisions of the Policy, upon payment of loan interest, and of arrears of 
premiums with five per cent interest thereon from their due date. 

Self-Destruction. —In event of self-destruction during the first two 
insurance years, whether the Insured be sane or insane, the insurance under 
this Policy shall be a sum equal to the premiums thereon which have been 
paid to and received by the Company and no more. 


This Policy is free of conditions as to residence, travel, occupation, or military or naval service, except as provided under 
Double Indemnity on the first page hereof, and shall be incontestable after two years from its date of issue except for non-payment 
of premium. All benefits under this Policy are payable at the Home Office of the Company in the City and State of New York. 


In Witness Whereof the NEW YORK LIFE INSURANCE COMPANY has caused this contract to be signed 


thlsi. 


Twentieth 


.day of_ 


October 


.Nineteen Hundred an d twenty 



Examined. 


(k/£> 



Reglttrar. 


EJHiw 



PLAINTIFF’S EXHIBIT NO. 2 
(2 sheets) 


/BOOTS Of DEATH 

1. ‘ No. of Policy, 

2. Nome of deceased in full. 


LNT’S STATEMENT No. 1 


Da Vo of Policy, | HMvo 




Amount, I 




A<.“Ti.'tl*"*' 


(A When policy was issued. 
S. Rceidcncc < 

(b. At time of death. 

When wm residence lest changed f 

l A. When policy vu Laaued. 


5. Occupation • 



At time of death. 


Date and place of birth. 

State the source from which date of birth 
was obtained. 

Date and place of death. 

a. Cause of death. 

b. Duration of illness. 

0. When did (a)he first complain of or give 
indication of illness. 



d. When did (s)he first consult a physician or d. ■—r— 

practitioner for such complaint or illness. * Aa ** y ^ >,/ ___ 

10. Name and residence of every physician or hB/O e 

ssiSfts ^.isgiar 1 duri °« c^. 0**. - ^ 

11. In what other eompasies and for what Vj t- m 

amounts was life of deceased insured? T — _ 

12 ! a. Are you the individual named as bene- ~ 

ficiary in the policy? f 

b. If not, in what capacity and by what title b. ft ^ . I . - 

do you claim this insurance? ~ 1 ~ | _ . 

13. Jf you are entitled to elect a meOiod of •ettUmtnl Z ~ L \1 ~~ \ A -~4^— _ 

of the proceeds of the policy or policies and ^"u 1 * " 

you do not desire immediate payment there- U 

of in cash, please indicate by option number 
or otherwise what option, if any, you desire 
to elect as to each policy. 

The undersigned hereby makes claim to said insurance and agrees that the written statements and affidavits of all the physicians 
who attended or treated the insured, and all other papers called for by the Instructions printed on the reverse aide hereof, shall constitute 
and they are hereby made a part of tbeaalProofsipf Death. 


Datsdi 


this^y^day ofw^* 


1 


Stats oi 

County 


Signature 


Post-Office Address. 



<y(? 





On thi 


-day'of- 


</o 


personally appeared before me the above-named 


who subscribed the forgoing statement and madeOatn that the foregoing answers are each and all true. 


(Official Seall 


nr This statement must be sworn to before an officer authorised Dy law to administer oat ha, sworn to before an, officer not 
using an official seal, his authority and the genuineness of hia signature must be attested to by the propgr Clerk under the seal of Ms office. 


lOVEH) 

V 
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Policy No. 


PROOFS OF DEATH 

SUBMITTED TO THE 

New York Life 

INSURANCE COMPANY 

51 Midisoo Ave., Madison Square 
New York, N. Y. 


STATEMENT No. 1 
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PLAINTIFF'S EXHIBIT NO. 3 
(2 sheets) 


PROOFS OF DEATH 




FRIEND’S STATEMENT No.^S 


Thin Statement must be made by a parson of logit are, ttitfrtlMy acquainted with, but not related to, the deoeased, 

who has seen the remains sad Is not interested in the insuran 


1. Name of deoeased in full. 


2. How long hare you known deceased? 


3. Where has deceased resided during your 
acquaintance? 


4 . What have been deceased's several occu¬ 
pation*? 


5. What was the age of deoeased? 


0. a. Place of death, 
b. Date of death 


7. Have you Been the body? 


8. Do you know the deoeased to be the person 
whose life was insured in the Policy of 
Insurance upon which the claim is based? 


9. Bate of burial. 


10. Place of burial. 


11. What is your age? 


12. What is your occupation? 


- / r < 2 - 


13. How long have yon res i ded at your r rese n t 
address? 


14. Are you a relative of deoeased? 


15. Ate yb'u.^h any way, direct! vor indirectly, 
•interested in the proceeds of any insurance 
on the life of the deceased? 


16. ft. Are you a policy-holder in this Company? 
b. If so, state the number of your policy. 






Signature- 


OATH. 


/A* 


personalty appeared'before me the above-named 




who subscribed the foregoing 


t before me and made oath that the foregoidg^ 


(Official Seall - 

Mr This statement must be s worn to before an officer duly authorised to administer oaths. If swftn to before an offi 
uamg an offiouri seal, his authori t y and the g e nuine oea a o f his signat ure m u st be a tt es t e d by t h e prope r Cledf. under the seal of his 


(OVER) 
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Policy No. 


PROOFS OF DEATH 

SUBMITTED TO THE 

New York Life 

INSURANCE COMPANY 

51 Madiaon Ave., Madison Square 
New York. N.Y. 


STATEMENT No. 3 

' RECClVtD 

( BALTIMORE BRANCH 

APR 3 i ^0 

N. Y. LIFE INS. CO. 

O 464. Oct-. 1938 n trn m wr mtm tom un < M . co., m tom cm. 



331 


(OVER) 



PLAINTIFF’S EXHIBIT NO. 4. 
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DEFENDANT’S EXHIBIT NO. 3 FOR IDENTIFICATION 

(2 sheets) 


PROOFS OF DEATH PHYSICIAN’S STATEMENT No. IT* 


This •tettOMat most tw antlrtly In the handwriting of tbs Physician, who should gif any additions! details on the other 

side of this sheet. 


>1. Whft was the deceased's full name? 

Lemuel K* Taylor 

Jf. How Jpog had you known deceased? 


S. WhStb'fiid deceased reside at time of death? 

105 Charles St.. Annaoolis. Marvland 

4. Whafwas deceased's former residence? 

Same_ 

5. WhstlLsve been deceased’s several occupa¬ 
tions tb your knowledge? 

Beneficiary. U. S. V. B. (Veterans) 

6. State as accurately as you can the age at 
death and the following facta in regard to j 
deceased’s personal appearance: 

Ap*? 45 Height? f«*t_ _ _ inchc*. Color of hair? 

Approximate weight in health?-lbs. Color of eyes? 

7. a. Where did death occur? 
b. What was the date of death? 

T Walter Reed Hospital 
b - April 21, 194 0 

8. How long had you been the medical atten¬ 
dant or adviser of deceased? 


9. a. For what disease did you treat or advise 
deceased prior to last illness? 
b. Give date, duration and result of each. 

a. 

b. 

10. a. What disease was the immediate cause 
of death? 

b. How long, in your opinion, did deoeased 
suffer from this disease? 

c. If death was due to accident give full 
particulars and date. 

». Crushed skull, destruction of brain. 

. Crushed shest. Hemorrhage & shock. 

b. / 

_ Suicide — / 

c* / 

/ 

11. a. From what other important diseases, if 
any, did deceased suffer? 
b. Give, as nearly as you can, the duration 
of each one. 

* 

b. 0 * 

12. When were you first consulted by deceased, 
or by any relative or friend, for the affection 
which either directly or indirectly caused 
death? 

£ 

13. From what date was deceased confined to 
the house, or prevented from attending to 
business? 

/ 

/ 

14. Was there any special cause, direct or in¬ 
direct, for the death, in the use of alcoholic 
beverages, drugs, occupation, or residence 
of deceased? 

/ 

/ 

/ 

/ 

/ 

15. Was there a coroner's inquest or a post¬ 
mortem examination held? State which, by 
whom, and the result. 

N either 

16. Did any other physicians attend deceased 
during lost illness? If so, give name and 
Address of each. 


17. a. Where did you receive your medical edu¬ 
cation? 

b. What is the date of your graduation? 

a. Georgetown 

b. 1915 

- ^^ 000m \ --- -—_ 

two,i Wflflhincrhon. D. C. 


tw« <\» y n( April io 4Q 

j. £l Signage k ^ru 

i \ PostrOffioe Arfftr^ww CoroneFa Office 

1 Washington, D. C. 

r OATH. ' 

State nf 1 

County of-- J 


On this_day of__19-, personally appeared before me the above-named 


___ who subscribed the foregoing statement before me and made 

oath that the foregoing answers are each and all true. 

[Official Seal) - 


BQPThis statement must be sworn to before an officer authorized by law to administer oaths. Jf sworn to before an officerjiot 
using a n official seal, h i s authority and the genu i ne n es s of his signature must be attested by the prope r Clerk under the seal of his office. 




(OVER) 
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CD 

O 



PROOFS OF DEATH 

SUBMITTED TO THE 

New York Life 

INSURANCE COMPANY 

51 Madison Avenue. Madison Square 

N«w York. N. Y. 


STATEMENT No. 2 



O Si OK. IMS. 


6)1 
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Defendant’s Exhibit for Identification No. 4 

341 Endorsed: Filed Feb 10 1943 Charles E. Stew¬ 
art, Clerk. 

United States of America 
War Department 

Washington, May 30, 1942 

I hereby certify that the attached photostatic copy of the 
board proceedings in the case of Lemuel K. Taylor, who 
died at Walter Reed General Hospital, Washington, D. C., 
is a true and exact copy made from an official record on 
file in The Adjutant General’s Office, War Department, 
Washington, D. C. 

J. A. ULIO, 

Major General, U. S. Army 
The Adjutant General. 

I hereby certify that Major General J. A. Ulio, U. S. 
Army, who signed the foregoing certificate, is the Adjutant 
General of the Army, and that to his certification as such 
full faith and credit are and ought to be given. 

In testimony whereof I, Henry L. Stimson, Secretary of 
War, have hereunto caused the seal of the War Department 
to be affixed and my name to be subscribed by the Assistant 
Chief Clerk of the said Department, at the City of Wash¬ 
ington, this thirtieth day of May, 1942. 

HENRY L. STIMSON, 

(Seal) Secretary of War. 

By J. C. COOK, 

Assistant Chief Clerk. 

342 Walter Reed General Hospital 

Army Medical Center 
Washington, D. C. 

Special Orders 21 April 1940. 

Number 34 

1. A Board of Officers is hereby appointed to meet with¬ 
out delay to investigate the circumstances, and report the 
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facts leading up to and connected with, the death of Lemuel 
K. Taylor, beneficiary of the Veterans’ Administration, 
which occurred at 1:21 A. M., April 21, 1940. The Board 
will also determine whether or not the death of this patient 
w’as due to negligence, and if so, will fix the responsibility 
therefor. 

Detail for the Board 

Lieut. Col. Humphrey N. Ervin, M. C. 

Captain Roland K. Charles, Jr., M. C. 

Captain Angel A. Cardona, Med-Res. 

Board will be submitted to this headquarters in quadru¬ 
plicate. 

By command of Brigadier General Marietta: 

J. L. MURCHISON, 

Captain, Medical Corps, 
Adjutant. 

Official'. 

J. L. MURCHISON, 

Captain, Medical Corps, Adjutant. 

343 The Board met pursuant to the foregoing order at 
3:00 P. M., Tuesday, April 23, 1940, Walter Reed 
General Hospital, Washington, D. C., at the call of the Pres¬ 
ident, to consider the facts leading up to and connected 
with, the death of Lemuel K. Taylor, beneficiary of the Vet¬ 
erans Administration. 

Present: All members. 

The order convening the Board was read and members 
of the Board duly sworn. 

Miss Rose Bronson, Army Nurse Corps, w*as called as a 
witness and sworn. 

Q. State your name, rank, organization and duties? A. 
Rose Bronson, Second Lieutenant, Army Nurse Corps, 
Walter Reed General Hospital on duty at night on Wards 
9A and 10A. 

Q. Were you on duty on the night of the 21st of April, 
1940? A. Yes, sir. 
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Q. Will you state to the Board what, if anything, hap¬ 
pened in the vrards on which you were on duty on the night 
of April 21st? A. At ten minutes to one o’clock I made 
my rounds of Ward 10A and at that time the patient, Lem¬ 
uel K. Taylor, was awake. He was trying to light a cigar¬ 
ette. I saw that he was in his room and so I turned around 
and "walked out of the room. About one o’clock Captain 
Cardona made rounds and I told him about Taylor being 
awake and asked him if I should give him morphine or other 
sedative. He told me if he was still awake I could give him 
luminol so we both walked into the patient’s room to see 
if he w’as still awake and the patient was not in his room. 
We started looking around the ward, the bathroom, on Ward 
10B, 9A and in the hall but we could not find him. In the 
meantime Captain Cardona notified the guards that the pa¬ 
tient was missing; then he went around looking for the pa¬ 
tient to see if he might be on one of the other wards. At 
the same time the night supervisor was making her rounds 
and I told her that we had a patient missing so she helped 
me look for him. I went back to his room to see if he was 
in bed and at this time I noticed drops of blood on the floor 
that were fresh. I mentioned it to the night supervisor and 
she suggested that we follow the blood stains and see where 
they went to. After a time we found the blood stains lead¬ 
ing to the second floor circular stairs on the right hand side 
nearest to the Receiving Office. We looked over the rail 
and saw his body. We went down the stairs and the 
344 patient "was apparently dead. Captain Cardona came 
immediately, looked at the patient and told us not to 
touch him until he notified the Administrative Officer of the 
Day and the authorities. I then went back to the ward with 
the night supervisor and remained there. 

Q. Miss Bronson, you say that approximately ten minutes 
to one o’clock you were in the patient’s room? A. No, sir, 
I should have said several minutes before that time for it 
was ten minutes to one o’clock when I heard the patient 
trying to light his cigarette with a cigarette lighter. This 



66 


lighter did not always work the first time and he would click 
it again. 

Q. When you were in his room did you have any conver¬ 
sation with him? A. No, sir. 

Q. Did he say anything or do anything that might lead 
you to believe that he contemplated suicide ? A. No. I did 
not say anything to him that night. 

Q. How long have you been on duty in that ward? A. 
Since the ninth of April. 

Q. Has it been necessary every night to give him some¬ 
thing to make him sleep ? A. I do not remember giving him 
anything the night before because I believe the nurse before 
me had given him something to make him sleep. He was 
usually quiet and stayed in bed every night, although sev¬ 
eral nights before that when he complained of a lot of pain 
and wanted to be catheterized I told him I vrould have the 
Surgical Officer of the Day do this when he made his rounds; 
he wanted to catheterize himself, but I refused to give it to 
him. I had been told by Miss Baird, the day nurse, that he 
threatened suicide; that they had removed his razor and 
all sharp things as a precaution. 

There being no questions, the witness was excused. 

Miss Catherine M. Underdown, Army Nurse Corps, was 
called as a witness and was sworn. 

Q. Will you state your name, rank, organization and 
duties? A. Catherine M. Underdown, Second Lieu- 
345 tenant, Army Nurse Corps, Walter Reed General 
Hospital, at the present time night supervisor. 

Q. Miss Underdown, were you on duty as night super¬ 
visor on the night of April 21st? A. Yes. 

Q. Will you tell the Board please anything unusual that 
happened during your tour of duty with reference to Lem¬ 
uel Taylor? A. Well, I was making rounds, came dowm 
from Ward 11 on the third floor to the second floor and as 
I turned toward 10B I noticed there was some excitement 
on 10A. I went over and said “It looks as if you have lost 
something”. The nurse said “Yes, we have lost a patient; 
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she said it was Lemuel Taylor”. I stayed with the nurse 
and we were together from that time on. In a few minutes 
we decided to go down to 9A. We looked in the bathroom 
and different places, came back up to 10A and went into the 
patient’s room. The nurse attracted my attention to spots 
of blood on the floor, i. e., they appeared to be spots of 
blood. I suggested that we follow the spots and see where 
they might lead. The spots were not very large and there 
were not many of them and we had some difficulty in follow¬ 
ing them, but they finally led us to the stairway on the right 
hand side. I was nearer to the stairway and in looking 
over the rail I saw the man on the floor. We both started 
from the second floor to the first floor down the stairs. I 
realized that we could do very little alone; that we would 
have to get somebody to help us with the body, so I went 
down to Information to get a man to help us. Several men, 
including the Surgical Officer of the Day, came. As soon as 
I reached the patient I realized that he was dead. 

Q. How long have you been on night duty during this 
present tour? A. Since the thirty-first of March. 

Q. Had you in your present tour of night duty had any 
reason to know anything about this patient, Taylor? A. 
Only the night nurse’s report of his having had an opera¬ 
tion and then as being very uncomfortable. 

There being no questions, the witness was excused. 

346 Private Jodie L. McCubbin was called as a witness 
and sworn. 

Q. Will you state your name, serial number, organization 
and duties? A. Jodie L. McCubbin, 6660102, Private, Med¬ 
ical Department, Walter Reed General Hospital, ward at¬ 
tendant on ward 10A. 

Q. What were your duties on the night of April 21st? 
A. I was ward attendant on Ward 10A, sir. 

Q. Will you tell the Board anything that you might know 
about Lemuel Taylor on that night? A. Well, sir, I guess 
it was about 12:50 A. M., the nurse told me to look in Tay¬ 
lor’s room and see if everything was all right. I did and 
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shortly after that I heard him trying to light a cigarette. 
Sometimes the lighter does not work and he had to click it 
several times to get it to work—this was approximately five 
minutes after we had checked the patient. It was just a 
short time then when Captain Cardona came to the ward 
and asked the nurse how the patient was getting along. The 
Captain and the nurse went down the hall to the patient’s 
room and I remained in the office. The Captain returned 
and asked me if the patient had gone into the bathroom—to 
go see if he was there. I went in and found the patient not 
there. I then searched the ward 10A, then to 9A, then to 
ward 11, went out on the porch—looked everywhere I could 
think he might be. In the meantime Captain Cardona had 
called the guards and asked them to look for the patient. 
It was while we were at the Information office calling for 
the guards that the night supervisor came down the hall 
and said that she had found the patient. 

Q. Do you know how many times you were in the patient’s 
room that night? A. Yes, sir, several times to carry him 
water. 

Q. Did you have any conversation with him ? A. No, sir, 
not to amount to anything. He turned on his light and said 
that he would like to have some water. 

Q. Did he say anything to you on these trips into this 
room about committing suicide? A. No, sir. 

347 There being no questions, the witness was excused. 

Private Gerald Welsh was called as a witness and 
was sworn. 

Q. Will you state your name, serial number, organization 
and duties? A. Gerald Welsh, 6942218, Private First Class, 
Medical Department, Walter Reed Section. 

Q. What were your duties on the night of April 21st? 
A. I was receiving clerk in the Receiving Office. 

Q. Did anything unusual happen that night? A. I heard 
a noise like something falling. I went out into the corridor, 
looked around, but I did not see anything or anybody. 
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Q. What time was that? A. About five minutes to one 
o’clock, sir. 

Q. Did anything unusual happen that night? A. Shortly 
after I went back into the office the night nurse and Captain 
Cardona, Surgical Officer of the Day, came in and said they 
were looking for a patient who was missing on 10A. 

Q. Did they ask you to help hunt for him? A. They said 
if I saw him around the hall to notify them. That was after 
I had heard the noise in the hall. 

Q. You say that was after you had heard the noise in the 
hall? A. Yes, sir. 

There being no questions, the witness was excused. 

Captain Cardona was relieved as a member of the Board 
and took the witness stand. He was reminded by the Presi¬ 
dent of the Board that he was still under oath. 

Q. State your name, rank, organization and duties? A. 
Angel A. Cardona, Captain, Medical Corps Reserve, on duty 
at Walter Reed Hospital General Hospital, as assistant 
ward officer, Ward 10A. 

348 Q. Was Lemuel K. Taylor, a beneficiary of the Vet¬ 
erans Administration, a patient on your ward? A. 
Yes, sir. Mr. Taylor was admitted to Ward 10A on Sep¬ 
tember 7,1939 with a transfer diagnosis of proctitis, chronic 
and mixed hemorrhoids. On admission he gave a history 
of having severe itching around his anal region. This com¬ 
plaint dated back about sixteen months prior to admission 
when he claimed that he was assaulted by a hitchhiker, 
whom he picked up one night on his w’ay home. He was 
examined by the undersigned and as no septic surgical con¬ 
dition was evident, except for a complaint of itching around 
the anus, he was transferred to the Medical Service for sur¬ 
vey. According to the clinical record which I have before 
me at this time, the survey was essentially negative and 
the patient was returned to the Surgical Service for surgical 
treatment on this pruritis. The treatment given by the Sur¬ 
gical Section consisted of hemorrhoidectomy, done October 
9,1939 and three injections of alcohol in the peri-anal region 
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on January 15, 22 and 29, 1940. According to the clinical 
record these procedures failed to relieve this patient’s itch¬ 
ing and at his own request a colostomy was performed on 
February 21, 1940. This operation also failed to relieve 
his complaints and both he and his wife requested that his 
rectum and sigmoid be excised. On February 27, 1940 when 
I arrived on the ward about 8:00 A. M., I was told by the 
nurse that this patient had attempted suicide by taking a 
number of codeine and aspirin tablets which he apparently 
had been accumulating during his hospital stay. He was 
treated by the Surgical Officer of the Day and apparently 
suffered no ill effects from this attempt. He was questioned 
by me that morning and he had no explanation to offer as 
to why he took this overdose of medicine except that he 
wanted to get relief from his itching. At that time I or¬ 
dered the nurse to remove a razor and pair of scissors which 
were in possession of this patient and to let him use them 
only when a ward attendant or other patient was present. 
This was done not because the patient threatened suicide 
with these instruments but only as a precautionary meas¬ 
ure. On the second day of March, 1940, he was seen by a 
neuro-psychiatric consultant and a diagnosis of psycho¬ 
neurosis and hypochondriasia was made. No note was made 
by the consultant that this patient should have any special 
watch. Prior to the final operation done on the morning of 
April 17, 1940 when the recto-sigmoid was excised another 
neuropsvchiatric consultation was requested as to employ¬ 
ment of psychotherapy in this case. The consultant made 
the diagnosis of psvchoneurosis, hysteria, conversion type 
and stated that in view of the long hospitalization of this 
patient the prognosis regarding psychotherapy was doubt¬ 
ful. No mention was made in the report that this patient 
should be confined to a locked ward or that he should have 
a special attendant. Following the resection of the 
349 rectum the patient was making what I considered an 
uneventful convalescence. He did not have any un¬ 
due amount of pain. On April 21st in order to relieve the 
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pain caused by repeated catheterization, which is required 
in cases of this nature, I inserted a catheter into the bladder 
and left it in place so that the patient could empty same 
at his convenience. 

Q. Captain Cardona, what special duties did you have on 
the night of April 21st? A. On the night of April 21st I 
was Surgical Officer of the Day. 

Q. During your rounds that night, or at any other time, 
was your attention called to the patient? A. During my 
early rounds about 8:00 P. M., the night nurse on duty on 
10A asked me whether I desired to prescribe some sedatives 
for Taylor. I ordered a grain and one-half of luminol to 
be given about 9:00 P. M. I was very busy during the early 
part of the evening and did not see the patient during my 
early rounds. During my second rounds at 1:00 A. M., 
April 21st the nurse on duty on ward 10A who had come on 
duty at 11:00 P. M., on the 20th requested that I prescribe 
something for Mr. Taylor because he was unable to sleep. 
I ordered the luminol repeated but in order to make sure 
that the patient was taken care of I went with the nurse 
into his room. The patient was not in his room and I im¬ 
mediately started to search the entire west wing of the hos¬ 
pital. I notified the information officer in order that a guard 
would be put on the look-out for this patient. I personally 
conducted the search of ward 11, ward 10A, 10B and 9B; 
also the outside porch on the third floor near the operating 
pavilion. I went to the Information office and inquired 
whether the guards had been able to locate the patient and 
while there I was summoned by the night supervisor of 
nurses and told that she had located Mr. Taylor’s body. I 
found his body face downward on the concrete floor of the 
basement next to the Stenographic Pool Room. He had 
suffered a crushing injury to the skull with severe lacera¬ 
tions and pulpefaction of the brain. He was pronounced 
dead by me at 1:21 A. M., April 21st. I immediately notified 
the Administration Officer of the Day and we called the 
registrar, Lieut. Col. Mordecai. The Administrative Officer 
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of the Day notified the District coroner, who gave permis¬ 
sion to have the body removed to the hospital morgue. The 
necessary arrangements were made to notify Mr. Taylor’s 
relatives immediately. 

Q. Captain Cardona, in your search for the patient did 
you have occasion to examine the stair railing to see if it 
was secure? 

350 Yes, it was secure. 

Q. Was there any evidence of a struggle or scratch 
of any kind? A. No evidence of any kind of a struggle on 
the top of the stairway. 

Q. Have you any explanation, Captain Cardona, for the 
trail of blood spots reported by the nurse? A. I examined 
the blood spots that night when pointed out by the nurse 
and I believe them to be caused by dripping of the bloody 
urine from the retention catheter, which had been in place in 
this man’s bladder since early in the morning. 

There being no further questions Captain Cardona was 
then excused as a witness and resumed his place on the 
Board. 

Findings: 

After careful consideration of the testimony in the case, 
the Board finds: 

(1) That Lemuel K. Taylor, beneficiary of the Veterans 
Administration and a patient on Ward 10A, Walter 
Reed Hospital, came to his death by jumping from the 
second floor to the basement in the stair well, w-est wing 
of this hospital, and that his death was not due to neg¬ 
ligence or carelessness of any person. 

HUMPHREY N. ERVIN, 

Lieut. Colonel, Medical Corps, 
President. 

ANGEL A. CARDONA, 

Captain, Medical Corps Reserve, 
Recorder. 
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ROLAND K. CHARLES, JR., 

Captain, Medical Corps. Member. 

Approved May 1, 1940. 

S. U. MARIETTA, 

Brigadier General, Medical 
Department, Commanding. 

• ••**••••• 

268 Endorsed: Filed Mar 6 1943 Charles E. Stewart, 
Clerk. 

Memorandum 

Taylor v. N. Y. Life 
Mr. Bogley 

This is an action by Ruth V. Taylor to recover under the 
double indemnity provision of a policy issued upon the life 
of her deceased husband Lemuel K. Taylor. It is defen¬ 
dant’s contention that the insured’s death was a suicide, 
thus voiding the double indemnity provision by the terms 
of the policy. 

• •••«••••• 

The standard clause in applications for life insurance to 
be written by the New York Life Insurance Company and 
which was included in the application of Lemuel K. Taylor 
is as follows: 

“I expressly waive, on behalf of myself and of any 
person who shall have or claim any interest in any 
policy issued hereunder, all provisions of law forbid¬ 
ding any physician or other person who has hereto¬ 
fore attended or examined me, or who may hereafter 
attend or examine me, from disclosing any knowledge 
or information which he thereby acquired.” 

District of Columbia Code (1940 ed.) Section 14-308 pro¬ 
hibits physicians from testifying as to confidential com¬ 
munications by a patient “without the consent of the per¬ 
son afflicted or his personal representative.” It is well 
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settled that this privilege may be waived under such a 
statute in the form above quoted. 

• ••••••••• 

269 (Citing numerous cases including * * # New York 
Life Ins. Co. v. Snyder, 116 Ohio, St. 693, 158 N. E. 

176). 

This case is followed by an annotation setting forth the 
great weight of authority to the same effect. The only state 
holding to the contrary is New York where the statute re¬ 
quires that all waivers be made by special stipulation or in 
open court. 

• ••••#•••• 

275 Burden Upon Plaintiff 

N. Y. Life Insurance Co. v. Gamer, 303 U. S. 161 (1938), 
114 ALR 1226. 

Action on double indemnity provision identical with that 
in the Taylor case. The complaint alleged that the death of 
the insured resulted directly and independently of all other 
causes from bodily injury effected solely through external, 
violent and accidental means and did not result from self- 
destruction but directly from the accidental discharge of a 
rifle. 

The answer conceded that plaintiff was entitled to the 
face of the policy but denied that death resulted from bodily 
injury effected through accidental means; and specifically 
denies that it resulted from the accidental discharge of a 
rifle. As an affirmative defense it alleged that the death of 
the insured resulted from self-destruction by intentionally 
discharging a loaded rifle into his body with intent to take 
his life. 

In its charge to the jury the court stated that as the de¬ 
fendant alleged death by suicide, the burden of proving this 
by a preponderance of the evidence was upon the defendant. 
The jury returned a verdict for the plaintiff as to double 
indemnity. On certiorari the Supreme Court reversed, 
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holding that the burden was upon plaintiff to show that 
death occurred from accidental means within the terms of 
the policy. 

“Under the contract in the case now before us, double 
indemnity is payable only on proof of death by accident 
as there defined. The burden was on plaintiff to allege 
and by a preponderance of the evidence to prove that 
fact. The complaint alleged accident and negatived 
self-destruction. The answer denied accident and al¬ 
leged suicide. Plaintiff’s negation of self-destruction 
taken with defendant’s allegation of suicide served to 
narrow the possible field of controversy. Only the is¬ 
sue of accidental death vel non remained. The ques¬ 
tion of fact to be tried was precisely the same as if 
plaintiff merely alleged accidental death and defendant 
interposed denial without more, (citing cases). 

“Upon the fact of violent death without more, the 
presumption, i. e., the applicable rule of law, required 
the inference of death by accident rather than by sui¬ 
cide. As the case stood on the pleadings, the law re¬ 
quired judgment for plaintiff. Travellers’ Inc. Co. 
276 v. McConkey, supra, 665. It was not submitted on 
pleadings but on pleadings and proof. In his charge 
the judge had to apply the law to the case as it then 
was. The evidence being sufficient to sustain a finding 
that the death was not due to accident, there was no 
foundation of fact for the application of the presump¬ 
tion; and the case stood for decision by the jury upon 
the evidence unaffected by the rule that from the fact 
of violent death, there being nothing to show the con¬ 
trary, accidental death will be presumed. The presump¬ 
tion is not evidence and may not be given weight as 
evidence, (citing cases) ” 

Following the Gamer Case, there are numerous Federal 
decisions emphasizing the point: 
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Scales v. Prudential Ins. Co., 109 F. 2d. 119, (5 Cir. 
1940)— 

Plaintiff sues to recover the accidental death benefit pro¬ 
vided for in an insurance policy issued on the life of her 
deceased husband. She alleged that death occurred: “as 
a result directly and independently of all other causes of 
bodily injury effected solely through external violent and 
accidental means.” The lower court directed a verdict for 
the defendant and on appeal, she insisted that aided by the 
presumption against suicide and her proof that the gun 
which killed her husband had on other occasions gone off 
accidentally plus the lack of evidence of any apparent mo¬ 
tive for suicide was sufficient to take the case to the jury 
upon her theory of accidental death. The C. C. A. affirmed: 

“We cannot agree with appellant. This is not a suit 
on a death policy with an exception against suicide 
where the burden is upon the defendant to prove death 
by suicide. In such a case, aided by the presumption 
against self-destruction, plaintiff makes out a case by 
proof of death, until the defendant, by evidence, over¬ 
throws the presumption. Nor is it a suit on an acci¬ 
dent policy where the proof shows a violent death and 
nothing more. This is a suit on an accident policy where 
plaintiff, having the burden to show that the death 
was accidental, by the introduction of evidence sup¬ 
porting a consistent and reasonable theory of acci¬ 
dent, shows merely that the death was self-inflicted, 
without showing any circumstances of the self-infliction 
consistent with a reasonable theory of accident. In 
such a case, the presumption against suicide has no 
place. For, if plaintiff presents evidence, consistent 
with a reasonable theory of accidental death, she is en¬ 
titled to go to the jury because she has done so and not 
because of any presumption in her favor. On the other 
hand, if her evidence, as here, shows no more than that 
the deceased’s death was self-inflicted and fails to pre- 
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sent a reasonable theory of accidental death, she has 
failed to make out a jury case because she lias failed to 
discharge the burden imposed upon her, of showing 
accidental death. ‘Suicide, at least when sane, is not 
accidental death. A plaintiff under this policy has the 
burden of proving an accidental death, thereby nega¬ 
tiving suicide.’ Travelers’ Insurance Company v. 
277 Wilkes, 5 Cir., 76 F. 2d 701, 705. 

“Whatever may, at one time, have been the state 
of the law, it is now settled this way, both in Florida 
and in the Federal Courts, (citing numerous Federal 
cases) ” 

The opinion refers to three types of death policies and 
the burdens of proof involved therein. It is to be noted 
that the double indemnity provision in the Taylor policy is 
that of the third type, the same as the Scales policy, in that 
the beneficiary must show accidental death. The provi¬ 
sions of our policy: 

“New York Life Insurance Company agrees to pay 
* * * Double the face of this Policy upon receipt of due 
proof that the death of the Insured, before the maturity 
of the Endowment, resulted directly and independently 
of all other causes from bodily injury effected solely 
through external, violent and accidental cause * * 

Thus, the Taylor policy can be distinguished from that 
involved in the case of New York Life v. Miller, 65 App. 
D. C. 129, in which suit was upon a death policy with an 
exception against suicide. 

• •••###*•* 

281 Burden of Proof 

Globe Indemnity Co. v. Reinhart, 137 Atl. 43, Court of 
Appeals of Maryland, March 4, 1927. 

Insurance Company agreed to pay in case of death caused 
“directly and exclusively by bodily injury, sustained solely 
through accidental means”. 
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“The important distinction between this form of 
accident policy and a life insurance policy which con¬ 
tains the proviso that the company will not be liable 
in case of suicide, is that in the latter the proviso cre¬ 
ates an exception to liability on the part of the insurer, 
and therefore is a matter of defense which places upon 
the insurer the burden of proving the exception—that 
is to say, proving suicide—while, in the former, or ac¬ 
cident, policy, the beneficiary, in order to bring it with¬ 
in the terms of the contract, must show not only death, 
but death caused directly and exclusively by bodily 
injury sustained solely through accidental means. In 
other words, as it is incumbent, in life insurance poli¬ 
cies, on the beneficiary to prove death, which is the 
one occurrence which brings the case within the terms 
of the policy, so here it is incumbent upon the bene¬ 
ficiary to show, not only death, but death caused solely 
by accidental means, in order to present a ease with¬ 
out further testimony, which would render the insur¬ 
ance company liable on this form of contract. The 
necessary allegation of the declaration is that the in¬ 
surance company agreed by its contract to pay the 
beneficiary of the insured $7,500 in the event of his 
death being caused direetlv and exclusivelv bv bodilv 
injury sustained solely through accidental means. This 
necessary allegation is contained in the present decla¬ 
ration. It is incumbent upon the plaintiff, not only to 
make this allegation, but to support it by sufficient 
proof, in order to make out a prima facie case. The 
effect of this requirement in the present case is that the 
plaintiff offer proof, not only of the death of the in¬ 
sured, but that it was caused by bodily injury sus¬ 
tained accidentally. 

“The record discloses proof of death from bodily 
injury caused by a fall from a second-story window of 
the hospital, which fall may have resulted either from 
an accident or from the intentional act of the insured; 
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it being immaterial whether the act was done while 
sane or insane. In such a case the well-settled legal 
presumption is that the fall w T as caused by accident, 
for the reason that the la-w does not presume self-in¬ 
flicted injuries. While the plaintiff is entitled to this 
evidentiary presumption, it is not conclusive, and is 
only equivalent to some evidence sufficient to go to the 
jury in support of the allegations of his declaration. 
The plaintiff occupying this position, if evidence is 
produced, proper for the jury’s consideration, vrhich 
tends to prove that the injury was self-inflicted, either 
while sane or insane, the burden is still upon the plain¬ 
tiff to show by a preponderence of the evidence that 
2S2 the injury was accidental; and it is error to instruct 
the jury that in such a situation the burden is upon 
the defendant to show by a preponderance of the evi¬ 
dence that the injury was not accidental. To state the 
proposition in another way, the burden upon the plain¬ 
tiff was the same as before any evidence was offered. 
The plaintiff asserted the affirmative proposition that 
the death was caused solely by accident, and it was in¬ 
cumbent upon her to substantiate this affirmation by 
proof, and maintain the affirmative throughout the 
case. At no time did this burden shift so as to re¬ 
quire the defendant to show by a preponderance of 
the evidence the negative proposition that death was 
not caused solely by an accident.” 
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IN THE 


United States Court of Appeals 


District of Columbia. 


No. 8488. 


NEW YORK LIFE INSURANCE CO., Appellant, 

v. 

RUTH V. TAYLOR, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON REHEARING FOR APPELLANT. 


This matter now comes before the Court upon rehearing 
on the sole question of whether or not certain hospital rec¬ 
ords, or any part of them, as offered below by defendant- 
appellant, were properly rejected by the trial Court. The 
order of this Court setting the case for such rehearing reads 
in full as follows: 

“On consideration of petition for rehearing and ob¬ 
jections thereto in the above-entitled case, It is 
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“ORDERED by the Court that the judgment entered 
herein May 8, 1944 be, and it is hereby, vacated, and 
that this cause be, and it is hereby, set down for re¬ 
hearing at the October Term, 1944, confined to the single 
point whether the hospital records or any part of them, 
as offered, were properly rejected by the trial court. 
Brief of appellant to be filed on or before September 
1, 1944; brief of appellee on or before September 20, 
1944.” 


PRELIMINARY STATEMENT. 

The original action below was brought by plaintiff, Ruth 
V. Taylor, appellee here, to recover $2,000.00 under the 
double indemnity provision of a policy of insurance issued 
upon the life of her husband, Lemuel K. Taylor, by the de¬ 
fendant, New York Life Insurance Company, appellant 
here, for the alleged accidental death of said Insured. Cer¬ 
tain original records of Walter Reed General Hospital 
were offered in evidence by appellant in support of its 
denial that Insured’s death resulted from accident, it being 
contended that such records clearly supported the contrary 
theory of suicide. 

Upon appeal to this Court from a verdict and judgment 
below in favor of appellee, said judgment w r as reversed by 
opinion of this Court dated May 8, 1944, because of error 
committed by the trial Court in improperly instructing the 
jury in the matter of burden of proof. 

The second ground of error urged by appellant was the 
refusal of the trial Court to admit in evidence the Hospital 
records referred to above on the ground that such records 
were privileged and that such privilege had not been waived 
by the provisions of the policy. By the majority opinion 
of this Court, written by Associate Justice Arnold, the ac¬ 
tion of the lower Court in excluding the records was sus¬ 
tained. However, while finding, contrary to the basis of 
exclusion stated by the Court below, that the policy provi¬ 
sions constituted a sufficient waiver of the privilege claimed, 
the majority of this Court sitting in the case found that 
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such records were not admissible under the Federal Shop 
Book Rule statute (Act of June 20, 1936, c. 640, Sec. 1, 49 
Stat. 1561, 28 U. S. C. A. (Supp. 1943) 695), this based 
upon an interpretation of the recent opinion of the Supreme 
Court of the United States in Palmer v. Hoffman , 318 U. S. 
109. Associate Justice Edgerton by separate opinion dis¬ 
sented from this portion of the majority opinion, being of 
the view, as expressed, that such records were admissible 
under the Federal Shop Book Rule and that a correct in¬ 
terpretation of the decision in the Palmer case compelled 
their admission, rather than their exclusion. 

The matter of the admissibility of hospital records gen¬ 
erally under the Federal Shop Book Rule was treated at 
length in appellant’s typewritten petition for rehearing and 
the complete substance thereof, with a few minor additions, 
is repeated in this printed brief. New matter, relating 
specifically to the manner in which the respective Hospital 
records were offered at the trial below, apparently desired 
under the order for rehearing, begins at page 32 of this 
brief. 

ARGUMENT. 

Hospital Records are Admissible Under the Federal Shop 

Book Rule. 

While the question of the admissibility of hospital rec¬ 
ords under the Federal Shop Book Rule appears to have 
been passed upon by the Federal Courts in only two cases, 1 
referred to by Mr. Justice Edgerton in his concurring opin¬ 
ion, there are many decisions throughout the States, con¬ 
struing identical or nearly identical statutes, all of which, 
without exception, hold that hospital records relating to the 
treatment of patients are admissible in evidence where it is 
shown that they were made in the usual course of business 
and that it was the usual course of business to make such 
records. * 

i Ulm v. Moore-McCormacTc Lines, Inc., 115 F. 2d 492, 117 F. 2d 222 (C. C. 
A. 2d); Reed v. Order of United Commercial Travelers of America, 123 F. 2d 
252 (C. C. A. 2d). 
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Federal Shop Book Rule. 

The so-called Federal Shop Book Rule, with which we 
are here concerned, was enacted June 20, 1936, (49 Stat. 
1561), 28 U. S. C. 695, and provides as follows: 

“In any court of the United States and in any court 
established by Act of Congress, any writing or record. 
whether in the form of an entry in a book or otherwise, 
made a y a memorandum or record _nf .Any nct T transac¬ 
tion, occurrence, or event, shall be admissible as evL. 
dence of said act , transaction, occurrence, or event, 60 
it shall appear that it was made in the regul ar course 
of any,busines s, <an& that it was the rfignlar-gCUlESa ^ 
such business to mak e such memorandum or record at 
the time of such act, transaction, occurrence, or event 
or within a reason able time thereafter i^rA 11 other cir¬ 
cumstances of the making of such wiring or record, 
including lack of personal knowledge ny the entrant or 
maker, may be shown to affedfdts weight, but they shall 
not affect its admissibilityJ^The term ‘Business’ shall 
include business, profession, occupation, and calling of 
every kind.” 


Reason for Rule. 

The necessity and justification for the admission of hos¬ 
pital records under the Rule, without calling the individual 
doctors and attendants making such records, could not be 
more eloquently argued than as stated by Professor Wig- 
more : 


“The medical records of patients at a hospital, or¬ 
ganized in the usual modern plan, deserve to be placed 
under the present principle. They should be admis¬ 
sible, either on identification of the original by the 
keeper, or on offer of a certified or sworn copy. There 
is a Necessity (ante Sec. 1421) ; the calling of all the 
individual attendant physicians and nurses who have 
cooperated to make the record even of a single patient 
would be a serious interference with convenience of 
hospital management. There is a Circumstancial Guar- 
antee of Trustwo rthiness (ante, Sec. 1422) fTor"the 
records are made and reiied upon in affairs of life and 
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death. Moreover, amidst the day-to-day details of 
scores of hospital cases, the physician and nurses can 
ordinarily recall from actual memory few or none of 
the specific data entered; they themselves rely upon the 
record of their own action; hence, to call them to the 
stand would ordinarily add little or nothing to the in¬ 
formation furnished by the record alone. # * *” 

6 Wigmore on Evidence , Sec. 1707 
(3rd Ed. 1940) 

History of the Shop Book Rule. 

The history of the Shop Book or Business Entry Rule, 
which is one of the exceptions to the Hearsay Rule, is fully 
treated in Wigmore on Evidence, (3rd Edition 1940) Sec. 
1520. As pointed out by Professor Wigmore, progressive 
and far-sighted members of the bench and bar have long 
advocated legislative adoption of a broad rule to permit 
the receipt in evidence of all records kept in the usual course 
of business, w here the manner of thei r recordin g reason ¬ 
a bly guar antees their t rustworthiness , without the testi¬ 
mony of the several, and often many, persons who partici¬ 
pated in making and preserving such records. 

In the 1921-22 published volumes of the New York City 
Bar Association Lectures, Volume III, page 81, the Honor¬ 
able Benjamin W. Cardoza advocated a rule allowing the 
introduction of records in evidence without the presence of 
the maker. 

In 1927, a Committee appointed by the Commonwealth 
Fund of New York published (Yale Press) a “Model Act” 
for the Proof of Business Transactions. 2 The Federal 

2 That, any writing or record, whether in the form of an entry in a book or 
otherwise, made as a memorandum or record of any act, transaction, occurrence, 
or event, shall be admissible in evidence in proof of said act, transaction, oc¬ 
currence, or event, if it shall appear that it was made in the regular course 
of any business, and that it was the regular course of such business to make 
such memorandum or record at the time of such act, transaction, occurrence, 
or event or within a reasonable time thereafter. All other circumstances of 
the making of such writing or record, including lack of personal knowledge 
by the entrant or maker, may be shown to affect its weight, but they shall 
not affect its admissibility. The term “Business” shall include business, 
profession, occupation, and calling of every kind. 
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Shop Book Rule is an adoption verbatim of this “Model 
Act”, with but one minor change,—the phrase “shall be ad¬ 
missible in evidence in proof of said act”, appearing in the 
“Model Act”, was strengthened in the Federal Act to read 
“shall be admissible as evidence of said act.” 

In 1933, the Committee on Evidence Acts of The National 
Conference of Commissions on Uniform State Laws recom¬ 
mended a Uniform Act on Business Records, 3 and the rec¬ 
ommendation was approved by the Conference. 9 U. L. A. 
264. 

Roscoe L. Barrow, in 1937, submitted what is known as 
the “Illinois Draft” of a business entry statute. 4 32 Ill. 
L. R. 334. 


3 See. 1. Definition.—The term ‘ ‘ business ’ ’ shall include every kind of 
business, profession, occupation, calling or operation of institutions, whether 
carried on for profit or not. 

Sec. 2. Business Records.—A record of an act, condition or event, shall, 
in so far as relevant, be competent evidence if the custodian or other qualified 
witness testifies to its identity and the mode of its preparation, and if it was 
made in the regular course of business, at or near the time of the act, condi¬ 
tion or event, and if, in the opinion of the court, the sources of information, 
method and time of preparation were such as to justify its admission. 

Sec. 3. Uniformity of interpretation.—This act shall be so interpreted and 
construed as to effectuate its general purpose to make uniform the law of 
those states which enact it. 

Sec. 4. Short Title.—This act may be cited as the Uniform Business Rec¬ 
ords as Evidence Act. 

Sec. 5. Repeal.—All acts or parts of acts which are inconsistent with the 
provisions of this act are hereby repealed. 

Sec. 6. Time of Taking Effect.—This act shall take effect . . . 

■* Section 1. (Definitions) The term “business” shall include the opera¬ 
tion of institutions, every kind of profession, occupations or calling, whether or 
not carried on for profit. The term “record” shall include any writing or 
record, whether in the form of an entry in a book or otherwise, made as a 
memorandum or record of any act, transactions, condition, occurrence, or 
event, including any transfer of cash. The term “record” shall include the 
records made by or for a party to the suit, and the records made by or for 
any third person not a party to the suit. 

Sec. 2. Any record shall, in so far as relevant, be competent evidence if 
any person who is familiar with the regular course of the business even 
though a party or interested person, testifies to its identity, the mode of its 
preparation, and that it appears that the record was made in the regular 
course of the business at or near the time of the act. transaction, condition, 
occurrence, or event. All other circumstances of the making of such record, 
including lack of personal knowledge of the entrant or maker, may be shown 
to affect its weight, but they shall not affect its admissibility. 

Sec. 3. Any record of a deceased person shall, in so far as relevant, be 
competent evidence if the personal rrproentatire of such deceased person shall 
testify that such record was found in the effects of the deceased, that the 
record is the same as at the time such record was found in the effects of the 
deceased, and that, in the knowledge of such personal representative, there 
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In 1937-38, this subject came before the American Bar 
Association Committee on the Improvement of the Law of 
Evidence, which unanimously recommended the adoption of 
any of the three proposed drafts of acts. 63 A. B. A. Re¬ 
ports 582. 

The so-called “Model Act” of the Commonwealth Fund 
Committee, which, as above stated, has been followed al¬ 
most verbatim in the Federal Shop Book Act, 28 U. S. C. 
Sec. 695, has been adopted by the following States: 

Alabama—Ala. Code, 1940, Title 7, Sec. 415. 

Connecticut—Conn. Gen. Stat. (Supp. 1935) Sec. 
1675c. 

Maryland—Md. Code Ann. (Flack 1939) Art 35, Sec. 

68 . 

Massachusetts—Mass. Ann. Laws (Michie 1933) Ch. 
233, Sec. 78. 

Michigan—Mich. Stat. Ann. (1938) 27-902. 

New York—N. Y. Civil Practice Act (Cahill 1937) 
Sec. 374a. 

Rhode Island—R. I. Gen. Laws (1938) c. 538, Sec. 1. 

The Uniform Act has been adopted by California, Idaho, 
Minnesota, Montana, North Dakota, Ohio, Oregon, Pennsyl¬ 
vania, South Dakota, Vermont and Wyoming, more particu¬ 
larly referred to at page 27 of this brief. 

The foregoing clearly indicates the broad trend toward 
liberalizing the rules of evidence as to the admissibility of 
records, including those of hospitals, where accuracy and 
trustworthiness are reasonably guaranteed. 

Professor Wigmore severely criticized the few early de¬ 
cisions which tended toward a narrow, rather than a broad, 
interpretation of the rule/' and all of the later decisions, in¬ 


arc no witnesses capable of testifying to the identity of such record, the mode 
of its preparation, and that such record was made in the regular course of 
the business at or near the time of the act, transaction, condition, occurrence 
or event. The personal representative shall testify that he has no knowledge 
or information indicating that the record was not made in the regular course 
of business at or near the time of the act, transaction, condition, occurrence 
or event. 

Sec. 4. The absence of an entry regarding any act, transaction, condition, 
occurrence, or event in any record where it would have regularly been recorded 
had it taken place, shall be received as competent evidence that no such act, 
transaction, condition, occurrence, or event did take place. 

3 Wigmore on Evidence, 3rd Ed. 1940, Sec. 1520, p. 362. 
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eluding Palmer v. Hoffman, 318 U. S. 109, emphasize the 
importance and necessity for a broad construction of the 
rule. 


Legislative History of Federal Shop Book Rule. 

While making no specific reference to hospital records, 
the reports of the two Committees of Congress on the bill 
eventuating into the Federal Shop Book Rule show a clear 
intent that the rule as stated in the Act should be given a 
broad interpretation. 6 

The memorandum accompanying the Attorney General’s 
letter, which is incorporated in both reports, cited a num¬ 
ber of decisions in which the Shop Book Rule had been ap¬ 
plied even without statutory authority, and the Attorney 
General pointed out the necessity of providing by statute 
for the uniform adoption and application of the rule in the 
Federal Courts. It is important and quite significant to 
note that at least one of the cases cited with approval in the 
memorandum, Grossman v. Delaware Electric Power Com¬ 
pany, 34 Del. 521, 155 Atl. 806, held that hospital records 
were admissible without the testimony of those making the 
Lrecords . In the Grossman case, the following hospital rec¬ 
ords, as referred to in the opinion, w T ere offered and re¬ 
ceived in evidence: 


“1. Original sheet, known as history sheet, and upon 
which appeared memoranda of the various symptoms 
showm and complaints made by the patient wrhen she 
w r as examined by the attending physician, and the 
various laboratory and other examinations directed bv 
him. 

“2. Original laboratory sheet, showing the various 
chemical and microscopic examinations made in that 
department, and the results thereof.” 

See also St. Louis v. Boston and Maine R. Co., 83 N. H. 538, 

145 A. 263, cited in the memorandum. 

- « 74th Congress, 2d Session, Senate Report No. 1965. 

, 74th Congress, 2d Session, House Report No. 2357. 
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Hospital Records Held Admissible Prior to Passage of Act. 

In addition to the Grossman case, there are other cases, 
prior to the enactment of the shop book statutes, in which 
hospital records and physicians’ records were held admis¬ 
sible in evidence without the testimony of those making the 
records. 

For example, in Adler v. New York-Life Insurance Co., 
33 F. 2d 827 (C. C. A. 8th, 1929), records identified as hav¬ 
ing been made by a deceased physician were held admis¬ 
sible, the Court saying: 

“It is a well-known fact that many physicians take 
notes and make an office record of examinations and 
treatments of their patients. The purposes and the use¬ 
fulness of such records in their practice is obvious. 
T here is as much reason for verity in such records as 
in books of account. In fact, "there is more reason for 
verity, because dishonesty might prompt false entries 
in books of account, while there is no reason why a 
physician making a record to aid him in treating a 
patient should consciously make a misstatement therein. 
We see no reason why such records, when properly 
identified, should not be admissible as to all matters 
proper for inclusion in such character of record.” 

In Globe Indemnity Company v. Reinhart, 152 Md. 439, 
137 Atl. 43, decided prior to the passage of the Maryland 
“Shop Book” Statute, and cited in appellant’s original 
brief (p. 20) only to the point of the trustworthiness of hos¬ 
pital records, such records were admitted in evidence. The 
case involved the denial of the right of recovery under a 
policy of insurance because of alleged suicide. The record 
in question was a hospital chart prepared by a nurse, who 
had secured the facts therein stated from the attending 
nurse, then unavailable to testify, and included memoranda 
of examinations and diagnoses of attending physicians. 
The Court dealt at great length with the admissibility of 
the chart, without the testimony of the attending nurse and 
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the attending physicians, from which the following is 
quoted: 

“This exception, therefore, presents a direct inquiry, 
and requires the decision of this court upon the ques¬ 
tion of the admissibility of the hospital chart, without 
having as a witness the person who had knowledge of 
the truth of the facts therein recorded. ’ * * * * 

“The question here presented is whether evidence 
represented by the hospital chart contains a sufficient 
guaranty of its truthfulness. We are of the opinion 
that it does. It is a record required by the hospital 
authorities to be made by one whose duty it is to cor¬ 
rectly make the entries therein contained. So far as 
the hospital is concerned, there could be no more im¬ 
portant record than the chart which indicates the diag¬ 
nosis, the condition, and treatment of the pa¬ 
tients. * • *” 

Further indicating the importance and trustworthiness 
of the preserved reports of the several physicians examin¬ 
ing and treating the patient, such as we have in the present 
case, the Court went on to say: 

“It is clear that every reason exists why the hospi¬ 
tal authorities and those connected with it should re¬ 
quire that records of this character should be correct 
and accurate. In this day of advancement in medical 
science and the diagnosis and treatment of disease, hos¬ 
pital staffs include many specialists in different 
branches of the medical profession; so that it fre¬ 
quently happens that, when a patient enters a hospi¬ 
tal, he is examined by a number of these specialists; a 
heart specialist will examine him to detect heart 
trouble, a lung specialist for lung trouble, a throat, 
eye, and ear specialist for those affections, and so on, 
to constitute a full and thorough examination of the 
whole body and all of its organs. It is the rule and 
practice for these physicians to dictate their findings 
to stenographers, who in turn convey this information 
to the person whose duty it is to keep the chart or 
record of the particular patient’s case; and while, as 
we have said, this chart contains evidence which is as 
reliable and trustworthy as any evidence upon which 
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men act in the most serious affairs of life, yet, if it were 
necessary, in order to introduce the evidence contained 
in the chart, that each one of the specialists who exam¬ 
ined the patient, the result of whose examination made 
up the chart, were required to be present in court and 
testify to the truth of the particular portion of the 
chart made as a result of his examination, there would 
be a practical denial by the courts of the use of such 
evidence as contained in the charts. There seems to be 
no good reason why, the person who made the chart 
having given evidence of its authenticity, the method by 
which it was made up, the chart itself should not be ad¬ 
mitted as evidence of the truth of the facts therein re¬ 
corded.’’ * • • (Emphasis supplied) 

See also N. Y. Life Insurance Co. v. Bullock, 59 F. 2d 747 
(D. C. S. D. Fla., 1932), admitting physician’s history card 
relating to diagnosis and treatment; State v. Guaraneri, 59 
R. 1.173,194 A. 589, in which the Court recognized that the 
Rhode Island shop book statute applied only to civil cases, 
but admitted hospital records in a criminal proceeding; and 
Ribac v. Revere Rubber Co., 37 R. 1.189,91 A. 58. 

Federal Cases Under Act of June 20,1936. 

A further search fails to reveal any reported Federal 
cases dealing with the admissibility of hospital records 
under the Act of June 20, 1936, other than the two cases 
cited on page 20 of appellant’s original brief, and referred 
to by Mr. Justice Edgerton in his separate opinion: 

Ulm v. Moor e-McCormack Lines, Inc., 115 F. 2d 492, 
117 F. 2d 222 (C. C. A. 2d 1940, 1941) 

Reed v. Order of United Commercial Travelers, 123 
F. 2d 252 (C. C. A. 2d, 1941). 

The Ulm case, decided November 12,1940,—rehearing de¬ 
nied January 27, 1941, involved the admissibility under the 
Statute of clinical records of three Marine Hospitals. The 
Court, referring at some length to the history of the Stat¬ 
ute, pointed to the intended broad interpretation which 
should be given to it and said: 
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“We think the various records were sufficiently iden¬ 
tified to become admissible, so far as relevant, under 
the appropriate governing law, * * * 

“The statute which we have cited as controlling, 28 
U. S. C. A. Sec. 695, was passed in 1936, and provides 
for the admissibility, as evidence in any court of the 
United States, of a memorandum or record of any act, 
transaction, occurrence, or event made in the regular 
course of business. Further, any circumstances other 
than that the record was made in the regular course of 
business and that the regular course of business was to 
make it at the time or within a reasonable time there¬ 
after are not to affect admissibility, but may be shown 
to affect the weight of the evidence; among these cir¬ 
cumstances is lack of personal knowledge by the entrant 
or maker. The term ‘business’ is defined to include 
‘business, profession, occupation, and calling of every 
kind.’ ” 

In the Reed case, the Circuit Court of Appeals for the 
Second Circuit, following its decision in the Ulm case, 
found that the admissibility of “a hospital record of the 
attending doctor’s diagnosis of a patient’s condition” was 
“no longer open to question” in that Court. The Reed case 
involved a suit for accidental death under an accident policy 
of insurance and the Insurance Company defended on the 
ground that Insured was under the influence of intoxicating 
liquor at the time of the accident. Concerning the admis¬ 
sibility of the hospital record, showing Insured to have been 
intoxicated at the time he was admitted immediately follow¬ 
ing the accident, the Court said: 

“To sustain its defense the defendant offered in evi¬ 
dence a portion of the decedent’s case record in the hos¬ 
pital to which he was admitted in an unconscious con¬ 
dition at 1:10 A.M. on the morning of the accident. The 
record was produced pursuant to subpoena and was 
properly identified as a record kept by the hospital in 
the ordinary and usual course of its business. The 
portion offered in evidence read as follows: ‘Was re¬ 
acting very well—still apparently well under influence 
of alcohol.’ It was signed by Dr. T. W. Smith, who was 



the doctor on emergency duty at the hospital when Reed 
was admitted and whose signature to the record was 
properly proved. The offered evidence was excluded 
by the district judge on the ground that it ‘is not a 
record of the act, transaction or occurrence, but is an 
observation of the doctor, who admitted the patient to 
the hospital/ In so ruling we think the trial judge 
committed error. That a hospital record of the attend¬ 
ing doctor’s diagnosis of a patient’s condition is com¬ 
petent evidence is no longer open to question in this 
court. IJlm v. Moore-McCormack Lines, 2 Cir., 115 F. 
2d 492; cf. Hunter v. Derby Foods, Inc., 2 Cir., 110 F. 
2d 970, 133 A. L. R. 255. It is an ‘act, transaction, oc¬ 
currence, or event’ within the meaning of the statute, 
28 U. S. C. A. Sec. 695.” (Emphasis supplied) 

The Hunter case, referred to in this opinion, related to the 
admissibility under the Statute of a coroner’s death cer¬ 
tificate, with which we are not here concerned. 

No Decisions of This Court on the Question. 

This Court has never been called upon to directly pass 
upon the admissibility of hospital records under the Fed¬ 
eral Shop Book Rule, although the opinions in at least 
three cases point to their admissibility. 

In Kaplan v. Manhattan Life Ins. Co., 71 App. D. C. 250, 
109 F. 2d 463, in an opinion written by Mr. Justice Edger- 
ton, it was held that a hospital record of patient’s name, 
address, age, etc., was admissible, but that because of the ■ 
provisions of the Privilege Statute, of which there was no 
waiver as in the instant case, records of diagnosis and 
treatment were rendered inadmissible. 

In Eureka-Maryland Assurance Co. v. Gray, 74 App. D. 
C. 191,121 Fed. 2d 104, in an opinion written by Mr. Chief 
Justice Groner, hospital records introduced through an in¬ 
tern, who had prepared them, were held inadmissible be¬ 
cause of the provisions of the Privilege Statute. In this 
same opinion, however, it was held that “hospital records 
showing an autopsy on the Insured” were admissible, there 
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being no relation of physician and patient between the sur¬ 
geon performing the autopsy and the body of the dead 
person. 

This Court in its original opinion in the instant case, very 
properly ruled that the privilege provided by Section 14-308 
of the District of Columbia Code had been waived by the 
waiver provision contained in the policy and we are not here 
concerned with that point. A full discussion of the waiver 
is contained at pages 20-29 of appellant’s original brief. 

In Prudential Insurance Co. v. Saxe, 77 U. S. App. D. C. 
144, 134 Fed. 2d 16, in an opinion written by Mr. Justice 
Rutledge, then a member of this Court, certain hospital 
records were treated as important evidence and the deci¬ 
sion on the merits was based largely upon the contents of 
such records. Numerous hospital records were offered in 
evidence apparently without objection. As to the impor¬ 
tance of such records, this Court said: 

“There is no dispute that the insured was ‘in’ the hos¬ 
pital for the two weeks. But there is a square clash on 
the reason and purpose of his being there and their 
consequences for the insurer’s liability. The evidence, 
and the conflict, are crucial both for the issues concern¬ 
ing the alleged misrepresentations and their effects and 
also for the claimed waiver.” 

After reviewing at some length the contents of the several 
hospital records, this Court concluded by saying: 

‘*This evidence for Prudential makes out a case of 
genuine hospitalization, and in the absence of other 
evidence would be sufficient to establish the insured then 
had duodenal ulcer, notwithstanding the obvious weak¬ 
ness of the records and the testimony, apart from Dr. 
Fine’s, in support of the diagnosis, including the rec¬ 
ords’ admitted inconsistency with it in some respects.” 

Palmer v. Hoffman, 318 U. S. 109. 

Counsel for appellee in his original brief referred to and 
cited at some length from Palmer v. Hoffman, 318 U. S. 109. 
The majority opinion of this Court refers to that decision 
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and rests its ruling on the inadmissibility of the hospital 
records upon a construction of that decision. 

The decision in the Palmer case does not involve hospital 
records. It did determine that a written statement made 
by a railroad engineer to his superintendent two days fol¬ 
lowing an accident, obviously made for use in probable 
ensuing litigation, was not made “in the regular course” 
of the business of railroading, as contended by the carrier. 

We thoroughly agree with the conclusion reached in the 
Palmer case and further most strenuously urge that the 
statements and reasoning contained in the Court’s opinion 
clearly indicate that documents such as hospital records, 
recording actual observation and treatment of patients and 
relating to the business of hospitalization, as contrasted 
with documents primarily prepared for use in litigation, are 
admissible under the Statute. 

Referring to the engineer’s statement, the Court said: 

“It is not a record made for the systematic conduct 
of the business as a business. An accident report may 
affect that business in the sense that it affords infor¬ 
mation on which the management may act. It is not, 
however, typical of entries made systematically or as 
a matter of routine to record events or occurrences, to 
reflect transactions with others, or to provide internal. 
controls.” 

\ 

Hospital records are careful, systematic and routine 
entries regarding events relating to the patient, whose life 
or death may depend upon their accuracy. 

The Court quite properly points out that the adoption 
of the contention of the carrier relating to the engineer’s 
statement would lead to the absurd conclusion that any 
written statement made in the course of a lawyer’s profes¬ 
sion relating to litigation would be admissible, concluding 
with the statement: 

“We would then have a real perversion of a rule de¬ 
signed to facilitate admission of records which experi¬ 
ence has shown to he quite trustworthy. 
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11 The probability of trustworthiness of records because 
they were routine reflections of the day to day opera¬ 
tions of a business would be forgotten as the basis of 
the rule.” (Emphasis supplied) 

Throughout the opinion it is obvious that the Court 
emphasizes the fact that such statements, made look¬ 
ing to possible litigation, do not bear the badge of trust¬ 
worthiness contemplated by the rule, at the same time mak¬ 
ing it clear that where such trustworthiness is evident from 
the manner and purpose of preparing the record, the rule 
should be construed to permit admission. 

While asserting the necessity for a broad interpretation 
of the rule, the Court points out that it should not be 
stretched to include documents made in the “ ‘regular 
course’ of conduct which may have some relationship to 
business.” It was in this connection that the following 
statement was made, partially quoted in the majority 
opinion of this Court: 

“Such a major change which opens -wide the door to 
avoidance of cross-examination should not be left to 
implication.” 

Referring generally to the nature of records contem¬ 
plated by the Act, the Court said: 

“In short, it is manifest that in this case those re¬ 
ports are not for the systematic conduct of the enter¬ 
prise as a railroad business. Unlike payrolls, accounts 
receivable, accounts payable, bills of lading and the 
like, these reports are calculated for use essentially in 
the court, not in the business. Their primary utility is 
in litigating, not in railroading.” (Emphasis supplied) 

We submit that admission records and reports of exam¬ 
inations and treatments of patients, forming a part of all 
hospital records, are to the business of a hospital what pay¬ 
rolls, accounts receivable, accounts payable, bills of lad¬ 
ing, etc., are to the business of railroading. Their pri¬ 
mary utility is for the business of treating and caring for 
the hospital patients. 
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In specifically indicating the liberal interpretation which 
should be generally applied to the Statute, the Court con¬ 
cluded by saying: 

“The several hundred years of history behind the 
Act (Wigmore, supra , Sections 1517-1520) indicate the 
nature of the reforms which it was designed to effect. 
It should of course be liberally interpreted so as to do 
away with the anachronistic rules which gave rise to 
its need and at which it was aimed. But ‘regular 
course ’ of business must find its meaning in the in¬ 
herent nature of the business in question and in the 

' methods systematically employed for the conduct of 

the business as a business.” 

* 

Here again, -we submit that the hospital records in¬ 
herently relate to the business of the hospital and that 
they form the major and most important part of the 
method systematically employed for the conduct of that 
hospital business as a business. 

Hoffman v. Palmer, 129 Fed. 2d 976. 

Mr. Justice Douglas in his opinion in the Palmer case, 
318 U. S. 109, 111, indicated the approval of the Court of 
the majority opinion expressed by the Court below, sav- 
ing: 

“We agree with the majority view below that it was 
properly excluded.” 

The opinion below, written by Circuit Judge Frank, 129 
Fed. 2d 976, contains an extensive and learned discussion 
of the history and application of the Federal Shop Book 
Bute, and Judge Frank is most careful to point out that 
the exclusion of the engineer’s statement is not to be con¬ 
sidered as approving a narrow construction of the Statute 
and that the decision is limited to the particular type of 
document before the Court. Judge Frank says: 

“With all that in mind, we construe the statute as 
not making admissible the engineer’s statement which, 


by its very nature, is dripping with motivations to 
misrepresent. Accordingly, we decide this and no 
more: 

“The statute does not permit the introduction in 
evidence of a hearsay statement in the form of a writ¬ 
ten memorandum or report concerning an accident, if 
the statement was prepared after the accident has oc¬ 
curred, where the person who makes the memorandum 
or report knows at the time of making it that he is 
very likely, in a probable law suit relating to that 
accident, to be charged with wrongdoing as a partici¬ 
pant in the accident, so that he is almost certain, when 
making the memorandum or report, to be sharply af¬ 
fected by a desire to exculpate himself and to relieve 
himself or his employer of liability. 77 (Italics appear 
in printed report) 

Immediately following this statement limiting the extent 
of the decision, appears the following statement: 

“The decisions of this court, both before and since 
Sec. 695 was enacted, have consistently highlighted the 
absence of a powerful motive to misstate as a neces¬ 
sary factor to render admissible memoranda made in 
the regular course of business * * # ” (Emphasis sup¬ 
plied) 

Obviously, hospital records are not “dripping with mo¬ 
tivations to misrepresent,” but on the contrary, there is 
every reason to believe that in dealing with the preserva¬ 
tion of human life, the persons making such records would 
be most careful to accurately record their observations and 
findings. 

Reaffirming their earlier decisions in the Reed and Ulm 
cases, discussed at pages 11-13 of this brief, wherein they 
held that hospital records were admissible under the Stat¬ 
ute, the opinion points out that— 

“Coroners’ records or hospital records may be made 
for the purpose of perpetuating testimony, but they 
are, ordinarily, not made by persons with impelling 
motives to misrepresent. 77 (Emphasis supplied) 
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With further reference to hospital records and physi¬ 
cians’ statements, the Court says: 

“Two years ago, this court, in Meaney v. United 
States, 2 Cir., 112 P. 2d 538, 540, 130 A. L. R. 973, 
held that narrative statements made by a patient to 
his physician in describing his ‘history’ are admis¬ 
sible, provided the trial judge decides that ‘the patient 
was consulting the physician for treatment and for 
that alone’; we said (per Judge Learned Hand) that 
the warrant for the admission, in such circumstances, 
is that the patient has a *motive to speak the truth* 
because ‘his treatment will in part depend upon what 
he says.’ And our recent decisions, above discussed, 
construing Sec. 695, are in accord with that view.” 
(Italics appear in printed report) 

Expressly disavowing an intent to narrowly interpret 
the Statute and asserting the necessity for a liberal inter¬ 
pretation thereof, the Court says: 

“We are, then, in no way to be understood as initi¬ 
ating restrictive interpretations of the statute or as 
retracting or modifying the favorable constructions 
we have given it in our previous decisions. Our de¬ 
cision here is no less liberal than the decisions of other 
state or federal courts interpreting the Model Act.” 

Again carefully limiting the scope of its decision, the 
Court concludes by saying: 

“• * * we decide merely this: The statute does not 
render admissible a hearsay statement made by an 
employee under standing orders from his employer to 
make reports of accidents in which the employee is a 
participant, where the primary purpose of the em¬ 
ployer, obvious from the circumstances, in ordering 
those reports is to use them in litigation involving 
those accidents.” (Italics appear in printed report) 

% 

We have quoted at some length from the opinion of the 
lower Court in the Hoffman case, because, we believe, as 
indicative by Mr. Justice Edgerton in his separate opinion, 
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that it is clearly adopted by implication in the subsequent 
opinion of the Supreme Court. We respectfully refer the 
1 Court to the full opinion, as it contains a brilliant treatise 
on the question of the construction which should be placed 
upon the Federal Shop Book Rule permitting such docu¬ 
ments as hospital records to be received in evidence with¬ 
out the testimony of those making the records. 

State Court Decisions Under “Model Act”. 

A number of the States have adopted the Shop Book 
Rule “Model Act” in language identical or nearly iden¬ 
tical with the Federal Statute. 

In every instance, these statutes have been construed by 
the State Courts to admit hospital records. In fact, an 
exhaustive search fails to disclose any decision construing 
any statute similar to the Federal Shop Book Rule as not 
permitting the admission in evidence under the statute of 
hospital records relating to the treatment of patients. 

Reference to the several State statutes and decisions 
thereunder follows: 

Alabama— 

The Alabama statute is practically identical with the 
“Model Act.” 7 

In Wilson v. State, 243 Ala. 1, 8 So. 2d 422, the question 
before the jury was whether decedent’s death was caused 
from burns or from morphine administered when he came 
to the hospital under shock from burns. On appeal, it 

" Code of Alabama, 1940 Title 7, Sec. 415, 

Any writing or record, whether in the form of an entry in a book or other¬ 
wise, made as a memorandum or record of any act, transaction, occurrence, or 
event, shall be admissible in evidence in proof of said act, transaction, oc¬ 
currence or event, if it was made in the regular course of any business, and 
it was the regular course of the business to make such memorandum or record 
at the time of such act, transaction, occurrence or event, or within a reason¬ 
able time thereafter. All other circumstances of the making of such writing 
or record, including lack of personal knowledge by the entrant or maker, may 
be shown to affect its weight, but they shall not affect its admissibility. The 
term, “business’’ shall include business, profession, occupation, and calling 
of every kind. 
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was held that the rejection of hospital records, offered 
under the Alabama statute for the purpose of showing the 
quantity of morphine and the number of doses adminis¬ 
tered to decedent while he was in the hospital and the times 
it was administered, was reversible error. 

Connecticut— 

The Connecticut Statute also closely follows the “Model 
Act.” 8 

In State v. Hayes, 127 Conn. 543, 18 A. 2d 895, 921, the 
Supreme Court of Errors of Connecticut said: 

“Previous to 1931, the statutes provided that in the 
action of book debt, the entries of the respective parties 
in their books should be admissible in evidence. Gen¬ 
eral Statutes, Sec. 5878. In that year an act was 
passed, which was entitled ‘An act concerning the Ad¬ 
missibility of Business Entries,’ which repealed the 
chapter of the statutes dealing with book debt, and a 
copy of which is printed in the footnote. Public Acts, 
1931, Chap. 56; General Statutes, Cum. Sup. 1935, Sec. 
1675c. This act is obviously not restricted to actions 
of book debt. We have approved its application to 
the admission of hospital records in an action to re¬ 
cover for personal injuries. Borucki v. MacKenzie 
Brothers Co., Inc., 125 Conn. 92, 99, 3 A. 2d 224. It es¬ 
tablishes a general rule as to the admissibility of evi¬ 
dence applicable in criminal as well as civil cases. The 
justification for admitting such evidence is that entries 
made in the regular course of business and relating 

8 Conn. Gen. Stat. (Supp. 1935), Sec. 1675c. 

Sec. 1675c. Business entries. Any writing or record, whether in the form 
of an entry in a book or otherwise, made as a memorandum or record of any 
act, transaction, occurrence or event, shall be admissible as evidence of such 
act, transaction, occurrence or event, if the trial judge shall find that it was 
made in the regular course of any business, and that it was the regular course 
of such business to make such writing or record at the time of such act, trans¬ 
action, occurrence or event or within a reasonable time thereafter. Such 
writing or record shall not be rendered inadmissible by (1) a party’s failure 
to produce as witnesses the person or persons who made the writing or record, 
or who have personal knowledge of the act, transaction, occurrence or event 
recorded or (2) the party’s failure to show that such persons arc unavailable 
as witnesses. Either of such facts and all other circumstances of the making 
of such writing or record, including lack of personal knowledge by the entrant 
or maker, may be shown to affect the weight of such evidence, but not to 
affect its admissibility. The term “business” shall include business, pro¬ 
fession, occupation and calling of every kind. 
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to that business are intended to serve its interests 
and are therefore presumably correct and accurate. 
We have no disposition to narrow the scope of the 
statute, which we believe to be sound in principle and 
advantageous in avoiding technicalities as to produc¬ 
tion of evidence. * * *” 

In Borucki v. MacKenzie Bros., 125 Conn. 92, 3 A. 2d 
224, the same Court said: 

“The plaintiffs having on direct examination testi¬ 
fied to the time they were in the hospital, their treat¬ 
ment there, and their condition, the defendant, as a 
part of its defense, offered the original hospital rec¬ 
ords pertaining to the plaintiffs as patients; also, for 
the purpose of showing what analysis of the uneaten 
portion of the liverwurst disclosed, it offered the tes¬ 
timony of a state chemist from the laboratory where 
the analysis was made, who identified a record as the 
original kept by the laboratory. The plaintiffs ob¬ 
jected to the admission of these records on the ground 
that, not being ‘books of account,’ they were not within 
the scope of Sec. 1675c of the Cumulative Supplement, 
1935, and so not admissible, and assign error in ad¬ 
mitting them in evidence. * * # . 

“We conclude that the records in question were not 
inadmissible on the ground upon which objection was 
interposed as above noted.” 

Maryland— 

The Maryland Act is in substance the same as the 
“Model Act.” 0 


9 Maryland Code Annotated (Flack 1939), Art. 35, Sec. 68, formerly Code 
Suppl. 1935, Art. 35, Sec. 54A. 

Any writing or record, or a photostatic or photographic reproduction thereof, 
whether in the form of an entry in a book or otherwise, made as a memo¬ 
randum or record of any act, transaction, occurrence or event, shall be ad¬ 
missible in evidence in proof of said act, transaction, occurrence or event, if 
made in the regular course of any business, and if it was the regular course 
of such business to make such memorandum or record, or photostatic or photo¬ 
graphic reproduction thereof at the time of such act, transaction, occurrence 
or event or within a reasonable time thereafter. All other circumstances of 
the making of such writing or record, or photostatic or photographic reproduc¬ 
tion thereof, including lack of personal knowledge by the entrant or maker, 
may be shown to affect the weight, but not the admissibility thereof. The 
term “business” shall include business, profession, occupation and calling of 
every kind. 
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In Wickman v. Bolile, 173 Md. 694, 196 A. 326, the Court 
said: 

“There are two exceptions to the admission in evi¬ 
dence of the record of a hospital to which the plaintiff 
went for a second treatment two weeks after the acci¬ 
dent. An intern on the staff, not produced as a wit¬ 
ness, had made the record in the course of his regular 
duties, and in it noted the boy’s name and age, and 
that the history of the case was that of ‘a fractured 
right clavicle two weeks prior to his admission.’ This 
was read in evidence by the surgeon who had charge 
of the case, and he added of his own knowledge that 
the fracture was there, and that it was then two or 
three weeks old. There would be no injury to the 
defendant from reading the same fact from the record 
if improper, but its admission was authorized by the 
Code Supp. 1935, art. 35, Sec. 54A.” (1939 Art. 35, 
Sec. 68.) 

In Langenfelder v. Jones, 178 Md. 421, 13 A. 2d 623, the 
Court pointed out that “Hospital records are evidence, and 
important evidence in many cases, and this is one of them.” 

Michigan— 

The Michigan Statute is patterned after the “Model 
Act.” 10 


io Michigan Statutes Annotated (1938) Sec. 27-902. 

Any writing or record whether in the form of an entry in a book or other¬ 
wise, made as a memorandum of any act, transaction, occurrence or event shall 
be admissible in evidence in all trials, hearings and proceedings in any causo 
or suit in any court, or before any officer, arbitrators, or referees, in proof of 
said act, transaction, occurrence or event if it was made in the regular course 
of any business and it was the regular course of such business to make such 
memorandum or record at the time of such act, transaction, occurrence or 
event or within a reasonable time thereafter. All other circumstances of the 
making of such writing or record including lack of personal knowledge by the 
entrant or maker, may be shown to affect its weight but not its admissibility. 
The term “business” shall include business, profession, occupation and calling 
of every kind. The lack of an entry regarding any act, transaction, occurrence 
or event in any writing or record so proved may be received as evidence that 
no such act, transaction, occurrence or event did, in fact, take place. Any 
photostatic or photographic reproduction of any such writing or record shall 
be admissible in evidence in any such trial, hearing or proceeding by order 
of the Court, made within its discretion, upon motion with notice of not less 
than four (4) days. All circumstances of the making of such photostatic or- 
photographic reproduction may be shown upon such trial, hearing or proceeding 
to affect the weight but not the admissibility of such evidence. 
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There have been numerous decisions under this Statute 
holding hospital records admissible, the first of which was 
Gile v. Hudnutt, 279 Mich. 358, 272 N. W. 706. 

In Harvey v. Silber, 300 Mich. 510, 2 N.W. 2d 483, a mal¬ 
practice suit, hospital records, including X-rays, were held 
admissible. 

In Valenti v. Mayer, 301 Mich. 551, 4 N.W. 2d 5, the 
rule is stated as being limited to records “referring to 
acts, transactions, occurrences or events incident to hos¬ 
pital treatment. ” 

Thus, in Harrison v. Lorenz, 303 Mich. 382, 6 N.W. (2d) 
554, (1942), an action for damages caused by burns re¬ 
ceived from a defective stove, the Court said: 

“The Records of Eloise Hospital admitted in evi¬ 
dence contained a history that deceased had received 
her burns as a result of an explosion of a gasoline 
stove. Defendants claim this portion of the record 
was not admissible under the provision of 3 Coni]). 
Laws 1929, Section 14207, as amended by Act No. 15, 
Pub. Acts 1935 (Comp. Laws Supp. 1942, Sec. 14207, 
Stat. Anno. Sec. 27.902). Under this Statute, hospital 
records are admissible. Gile v. Hudnutt, 279 Mich. 
358. However, portions of such records which do not 
refer to acts, transactions, occurrences or events inci¬ 
dent to treatment are inadmissible. Valenti v. Mayer, 
301 Mich. 551. Assuming that the portion of the rec¬ 
ord should not have been admitted within the purview 
of the statute, as limited by our prior decisions, de¬ 
fendants were not prejudiced thereby because of other 
competent proof from which the jury could have found 
that the injuries resulted from the operation of the 
gasoline stove.” (Emphasis supplied.) 

Massachusetts— 

Massachusetts passed a shop book statute patterned 
after the “Model Act,” 11 but went a step further and 

ii Massachusetts Ann. Laws (Michie 1933) Ch. 233, Sec. 78. 

An entry in an account kept in a book or by a card system or by any other 
system of keeping accounts, or a writing or record whether in the form of an 
entry in a book or otherwise, made as a memorandum or record of any act, 
transaction, occurrence or event, shall not be inadmissible in any civil pro- 
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specifically provided for the admissibility of hospital rec¬ 
ords, 12 which are required by statute 13 to be kept. The 
reported cases, decided subsequent to the passage of the 
Act, admitting hospital records, have been based upon the 
specific hospital records provisions of Section 79 of the 
Statute. 

New York— 

The New York Statute is identical with the' “Model 
Act” 14 and has been held to include the admission of hos¬ 
pital records. 


ceeding as evidence of the facts therein stated because it is transcribed or 
because it is hearsay or self-serving, if the Court finds that the entry, writing 
or record was made in good faith in the regular course of business and before 
the beginning of the civil proceeding aforesaid and that it was the regular 
course of such business to make such memorandum or record at the time of 
such act, transaction, occurrence or event or within a reasonable time there¬ 
after. For the purposes hereof, the word * * business ’ ’, in addition to its 
ordinary meaning, shall include profession, occupation and calling of every 
kind. The Court, in its discretion, before admitting such entry, writing or 
record in evidence, may, to such extent as it deems practicable or desirable, 
but to no greater extent than the law required before April eleventh, nineteen 
hundred and thirteen, require the party offering the same to produce and 
offer in evidence the original entry, writing, document or account or any other 
form which the entry, writing or record offered or the facts therein stated were 
transcribed or taken, and to call as his witness any person who made the entry, 
writing or record offered or the original or any other entry, writing, document 
or account from which the entry, writing or record offered or the facts therein 
stated were transcribed or taken, or who has personal knowledge of the facts 
stated in the entry, writing or record offered. When any such entry, writing 
or record is admitted, all other circumstances of the making thereof, including 
lack of personal knowledge by the entrant or maker, may be shown to affect 
its weight. 

12 Massachusetts Ann. Laws (Michie 1933) Ch. 233, Sec. 79. 

Records kept by hospitals under section seventy of chapter one hundred and 
eleven shall be admissible as evidence in the courts of the commonwealth so 
far as such records relate to the treatment and medical history of such cases 
and the Court may, in its discretion, admit copies of such records, if certified 
by the persons in custody thereof to be true and complete; but nothing 
therein contained shall be admissible as evidence which has reference to the 
question of liability. Copies of photographic or micro-photographic records 
so kept by hospitals, when duly certified by the person in charge of the hos¬ 
pital, shall be admitted in evidence equally with the original photographs or 
micro-photographs. 

13 Massachusetts Ann. Laws (Michie 1933) Ch. Ill, Sec. 70. 

14 New York Civil Practice Act, Section 374-A. 

Any writing or record, whether in the form of an entry in a book or other¬ 
wise made as a memorandum or record of any act, transaction, occurrence or 
event shall be admissible in evidence in proof of said act, transaction, oc¬ 
currence or event, if the trial judge shall find it was made in the regular 
course of any business, and that it was the regular course of such business to 
make such memorandum or record at the time of such act, transaction, oc- 
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In People v. Kohlmeyer, 284 N. Y. 366, 31 N. E. 2d 490, 
defendant was indicted for robbery. His defense was that 
he was suffering from a mental defect and to substantiate 
such defense he offered hospital records which showed that 
his paternal grandmother had been insane. The Trial 
Court refused their admission and its action was reversed 
on appeal, the Court saying: 

“* * * As to second ground, hearsay, the record 
shows that the defendant offered the hospital records 
excluding therefrom the hearsay statements, particu¬ 
larly in respect to the history of the patient. The rec¬ 
ords in addition to daily observations of the patient’s 
mental and physical condition, also included diagnoses 
of maniac depressive insanity. Despite some decisions 
in the Appellate Division (citing), we conclude that 
the diagnoses contained in the hospital records were 
admissible, no question as to privilege being pre¬ 
sented. The diagnoses were ‘records of an act, trans¬ 
action, occurrence or event made in the course of the 
doctor’s profession’ or the scientific deductions there¬ 
from. * * * We fail to see why the recorded conclusion 
of the hospital physician on scientific matters should 
be deemed objectionable on any ground when they 
would not be objectionable were the physician whose 
diagnoses is contained in the record called personally 
to the witness stand. Hospital records concededly are 
included within the records to which section 374-A of 
the Civil Practice Act is applicable. We find no dif¬ 
f erence in a recorded diagnosis of a pliy 1 sicat"'C0TTdi- 
tion and of a meiitarcondition. It was error, there¬ 
fore, to exclude from evidence the parts of the hospi¬ 
tal records which were not hearsay.” 

In Meiselman v. Crown Heights Hospital, 285 N. Y. 389, 
34 N. E. 2d 367, a malpractice case, it was held that hospital 
records should have been admitted even where the physi¬ 
cian who made them was in Court and available to testify. 


currence or event, or within a reasonable time thereafter. All other circum¬ 
stances of the making of such writing or record, including lack of personal 
knowledge by the entrant or maker may be shown to affect its weight, but 
they shall not affect its admissibility. The term business shall include busi¬ 
ness, profession, occupation and calling of every kind. 
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Rhode Island— 

The Rhode Island legislature adopted the “Model Act”, 
but added to its text a provision allowing the trial justice 
in his discretion to call for the original maker of an entry. 15 

In Gordon v. John Hancock Mutual Life Insurance Co., 
56 R. I. 88, 183 A. 850, the official records of a sanatorium 
were admitted as evidence under the Statute. The Court 
pointed out that such records had been admitted in some 
cases prior to the Statute, but that the Statute removed 
all doubt as to their admissibility. 

The Uniform Business Entry Act. 

The Uniform Business Entry Act, found at 9 Uniform 
Laws Annotated 264, and quoted in the footnote at page 
6 of this brief, has been adopted in eleven states. 16 Re- 

13 Rhode Island General Laws, Ch. 538, Section 1. 

In any civil proceedings any writing or record, whether in the form of an 
entry in a book or otherwise, made as a memorandum or record of any act, 
transaction, occurrence or event shall be admissible in evidence in proof of 
said act, transaction, occurrence or event, if the trial judge shall find that it 
was made in the regular course of any business,' and that it was the regular 
course of such business to make such memorandum or record at the time of 
such act, transaction, occurrence or event, or within a reasonable time there¬ 
after the trial judge, in his discretion, before admitting such writing or 
record in evidence, may, to such extent as he deems practicable or desirable, 
but to no greater extent than the law required prior to April 12, 1028, re¬ 
quire the party offering said writing or record to produce and offer in evi¬ 
dence the original writing or record, or any other from which the writing or 
record offered or the facts therein stated were transcribed or taken, and 
to call as his witness any person who made the writing or record offered or 
the original or any other writing or record from which the writing or record 
offered or the facts therein stated were transcribed or taken, or who has 
personal knowledge of the facts stated in the writing or record offered. And 
when such evidence shall be admitted, all other circumstances of the making 
of such writing or record, including lack of personal knowledge by the entrant' 
or maker, may be shown to affect its weight. The term “business” shall 
include business, profession, occupation and calling of every kind. 

tc California—Code Civ. Proc. (1941) Sections I953e-1953h. 

Idaho—Laws of 1939, Ch. 106. 

Minnesota—Mason’s St. Supp. 1940 Sections 9870-1 to 9870-5. 

Montana—Rev. Codes 1935, Sections 10598.1 to 10598.4. 

North Dakota—Laws of 1937 Ch. 194. 

-Ohio—Gen. Code, Sections 12102-22 to 12102-25. 

-Oregon—Laws of 1941 Ch. 414. 

Pennsylvania—28 P. S. Sections 91a-91d. 

South Dakota—Code 1939, Section 36.1001. 

Vermont—Laws of 1939 No. 48. 

Wyoming—Laws of 1941 Ch. 82. 
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search fails to disclose any case in which hospital records as 
such were denied admission under this Act. 17 The two 
leading cases under the Uniform Act, holding hospital rec¬ 
ords admissible in evidence thereunder, are Richardson v. 
Alta Life Insurance Company, 153 Pa. Super. 310 33 A. 
2d 7S3, and Freedman v. Mutual Life Insurance Company 
of New York, 342 Pa. 404, 21 A. 2d 81, 135 A. L. R. 1249. 

In the Freedman case, cited with approval’by the Cir¬ 
cuit Court of Appeals for the Second Circuit in Hoffman 
v. Palmer, 129 F. 2d 976, referred to at pages 17-20 of this 
brief, the Court said: 

“The admissibility of hospital records as docu¬ 
mentary evidence in cases of this sort is expressly 
recognized in the Evans case, where it was said (322 
Pa. at page 560, 186 A. at page 141): ‘If such falsity 
and the requisite bad faith affirmatively appear (a) 
from competent and uncontradicted documentary evi¬ 
dence, such as hospital records, proofs of death, or 
admissions in the pleadings, * # * a verdict may be 
directed for the insurer.’ This language is quoted 
with approval in the Bailey and Indovina cases. See, 
also, Sack v. Metropolitan Life Ins. Co., 115 Pa. Super. 
430, 175 A. 733; Sebastiani v. hidependent Order of 
Foresters, 106 Pa. Super. 525, 163 A. 396; Panopoulos 
v. Metropolitan Life Ins. Co., 96 Pa. Super. 325.” 
(Emphasis supplied) 

In the Richardson case, decided September 9, 1943, sub¬ 
sequent to the decision of the Supreme Court in the Palmer 
case, supra , the Court held admissible under the Act 
numerous hospital records, which clearly showed that rep¬ 
resentations made by Insured in his application for insur¬ 
ance were false, saying: 

“The undisputed records of Allegheny General 
Hospital, admitted in evidence, indicate that insured 
was hospitalized for two months in 1931 for strepto- 

17 In Dickson v. Gastl, G4 Ohio App. 346, 2S N. E. 2d 6S8, a self serving 
statement made as a patient by a party to the suit that he had fallen two 
weeks previously from a coal car was denied admission as a part of the hos¬ 
pital record to prove that the party actually .had fallen from the car. 
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coccic lobar pneumonia. And that he again appeared 
at the hospital on March 8, 1932, complaining of pain 
in the upper left chest and of difficulty in breathing. 
He had lost weight. He had a severe cough and had 
‘coughed up a lot of blood 2 weeks ago.’ Tuberculosis 
of the right lung was suspected and he was requested 
to return at intervals for observation. He received 
additional clinical examinations on six other days dur¬ 
ing March 1932 and treatment on three occasions in 
April, 1932. He reported about once each month there¬ 
after until the end of the year. On January 20, 1933, 
the very day of the application for the first policy, the 
hospital record indicates that he appeared at the clinic 
complaining of weakness with dyspnoea on exertion 
and a severe cough. Coronary disease was suspected 
and digitalis was prescribed. He applied for the sec¬ 
ond policy on April 27, 1934. Beginning in August 
1934 there was positive evidence of involvement of 
the lungs and on September 7, 1934, x-ray showed 
active tuberculosis. Two weeks later he was com¬ 
mitted to the municipal hospital at Leech Farm where 
he remained until his death. 

“The hospital record in this case was competent 
documentary evidence of fraudulent misrepresenta¬ 
tions which induced the policies. The record meets 
the requirements of admissibility as evidence: the 
various entries were made contemporaneously with 
the successive appearances of the insured at the hos¬ 
pital; there was no reason or motive for falsification 
and they appear to have been made at the direction of 
the examining physician. The case therefore is con¬ 
trolled bv the rule of Evans v. Penn Mutual L. Ins. 
Co., 322 Pa. 547, 186 A. 133; Bailey v. Pacific Mut. L. 
Ins. Co., 336 Pa. 62, 6 A. 2d 770; Freedman v. Mut. 
Life Ins. Co., of New York, 342 Pa. 404, 21 A. 2d 81, 
135 A. L. R. 1249. Since falsity and fraud affirma¬ 
tively appear from the uncontradicted documentary 
evidence of the hospital record, defendant was entitled 
to a directed verdict in its favor except for the amount 
of the premiums paid. Glaser v. Metropolitan Life 
Ins. Co., 139 Pa. Super. 261, 11 A. 2d 558; Kasmer v. 
Metropolitan Life Ins. Co., 140 Pa. Super. 46, 12 A. 
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2d 805; Anastasio v. Metropolitan Life Ins. Co., 149 
Pa. Super. 414, 27 A. 2d 510.” 

See also Glickman v. Prudential Insurance Company of 
America ,_Pa., 29 A. 2d. 224. 

Appellant’s Objection to the Refusal of the Lower Court to 
Admit the Transcript of the Proceedings and Findings 
of the Board of Officers of Walter Reed General Hos¬ 
pital in the Matter of the Death of the Insured is With¬ 
drawn. 

In the Court below, appellant offered, among other rec¬ 
ords of the Hospital, the transcript of the proceedings and 
findings of the Board of Officers of Walter Reed General 
Hospital, convened to investigate and determine the cause 
of Insured’s death. This consisted of the testimony of 
various officers in attendance at the hospital relating to 
the circumstances of the Insured’s death and concluded 
with the finding of the Board, reading as follows: 

“After careful consideration of the testimony in the 
case, the Board finds: 

“(1) That Lemuel K. Taylor, beneficiary of the 
Veterans Administration and a patient in Ward 10A, 
Walter Reed Hospital, came to his death by jumping 
from the second floor to the basement in the stair well, 
west wing of this hospital, and that his death was not 
due to negligence or carelessness of any person.” 
(Aplts. Apx. p. 72) 

Counsel for appellant did not strenuously press below 
for the admission of this document, and on appeal referred 
to it only briefly at pages 29 and 30 of appellant’s original 
brief, admitting the obvious objections to it, which are not 
applicable to the other Hospital records. 

In the light of further research on the subject, much of 
which appears above, counsel for appellant are now satis¬ 
fied that this transcript of the proceedings and findings 
of the Board, while technically a part of the Hospital ree- 
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ords, is not such a record which the Statute contemplates 
should be admitted in evidence. 

In the first place, it would fall within the category sug¬ 
gested by the Supreme Court in the Palmer case of a rec¬ 
ord made in the usual course of “conduct” relating to a 
business, rather than the “regular course of business” 
itself. It did not relate to the care of the patient, but, like 
the excluded statement of the engineer in the Palmer case, 
was made for the purpose of determining and recording 
the responsibility for Insured’s violent death in the opinion 
of those who w T ere responsible for his safekeeping. As 
suggested by Judge Frank in the Hoffman case in the Sec¬ 
ond Circuit Court of Appeals, the statements of the wit¬ 
nesses, appearing in this transcript, and the conclusion 
reached by the Board might well be influenced by “moti¬ 
vations to misrepresent.” 

Further, as in Harrison v. Lorenz, 303 Mich. 382, 6 N. W. 
2d 534, referred to on page 24 of this brief, the Courts 
have indicated the necessity of limiting the application of 
the Rule to hospital records relating to or directly con¬ 
cerning the treatment of patients, as contrasted with state¬ 
ments contained in the records dealing with such matters 
as the causes of patients’ injuries. In the Massachusetts 
Statute specifically relating to hospital records, supple¬ 
menting the statutory Shop Book Rule of that State, the 
Legislature was careful to provide for the admission of 
hospital records “so far as such records relate to the treat¬ 
ment and medical history of such cases.” 

A further objection to the admission of this document, 
which counsel for appellant frankly admitted in the Court 
below and in appellant’s brief filed in this Court (page 30), 
is that it contains a stated conclusion of the very issue 
presented to the Court and jury for determination, that is, 
whether Insured came to his death accidentally by falling 
over the stair railing or intentionally ended his life by 
jumping over the railing. 
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Accordingly, as indicated in its petition for rehearing, 
appellant now respectfully withdraws its assigned error 
No. 4 relating to the admission of this transcript of pro¬ 
ceedings and findings of the Board and respectfully sub¬ 
mits that this Court upon rehearing should find that this 
document, as distinguished from and contrasted with the 
remaining Hospital records offered by appellant directly 
relating to the care and treatment of Insured, was prop¬ 
erly excluded for the reason that it fails to come within 

•> 

the provisions of the Federal Shop Book Rule. 

The very reasons for the exclusion of this document, 
however, point to the necessity and propriety, as above 
set out at length, of admitting in evidence the remaining 
Hospital records relating to Insured’s treatment, such rec¬ 
ords having been made in the usual course of business of 
the Hospital in treating Insured as a patient and bearing 
the highest mark of trustworthiness. 

OFFER OF PROOF. 

Generally. 

A general foundation was laid for the admission of the 
Hospital records in question under the requirements of the 
Federal Shop Book Rule by showing that they were the 
original Hospital records relating to the Insured, that 
they were made in the regular course of business of the 
Hospital, that it was the regular course of such Hospital 
business to make such records and that they were made 
approximately contemporaneously with the examinations 
and events recorded. 

No serious contention was made below or here that the 
Hospital records in question failed to meet the require¬ 
ments of the Rule, the primary objection advanced by coun¬ 
sel for appellee being that such records were excluded by 
the provisions of the privilege Statute (Aplts. Supp. Apx. 
pp. 85-86). An examination of the record will show, how¬ 
ever, that the offer of the Hospital records fully met such 
requirements. 
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Original Documents. 

Witness Abraham Rubin, an employee of the Veterans 
.Administration, pursuant to subpoena produced the file of 
the Veterans Bureau, which included the original records 
of Walter Reed General Hospital covering Insured’s hos¬ 
pitalization, and testified as follows: 

“Direct Examination by Mr. Bogley: 

“Mr. Bogley: I understand, Mr. Coe, that we agree 
the record Mr. .Rubin has and which you and I have 
looked at together relates to the Lemuel K. Taylor in¬ 
volved in this case. 

“Mr. Coe: I agree they are the authentic records 
that pertain to Mr. Taylor, yes. 

“Mr. Bogley: And that this file was the file for¬ 
warded to Columbia, South Carolina, at the time Major 
Cardona gave his testimony and the file referred to in 
Major Cardona’s testimony. 

“Mr. Coe: Yes. I so stipulate. 

“By Mr. Bogley: 

“Q. Will you just tell us what part of that record, 
if any, relates to the hospitalization of the veteran 
Lemuel K. Taylor? A. In the lower part of this 
folder appears what is known as clinical records; they 
are the original records made at the Walter Reed Hos¬ 
pital.” (Aplts. Supp. Apx. 82.) 

Witness, Major Angel A. Cardona, in his written depo¬ 
sition upon direct and cross interrogatories identified the 
records in question as the original Hospital records relat¬ 
ing to Insured, as follows: 

“Direct Examination by Mr. Bogley: 

• #•#*•#** 

“Q. 20. Will you examine the Walter Reed Hospi¬ 
tal records relating to Lemuel K. Taylor, contained in 
the Veterans’ Bureau file, which will be exhibited to 
you by the Presiding Officer, and state if they are the 
original Hospital records relating to Lemuel K. Tay¬ 
lor and if the signature ‘A. A. Cardona’ appearing on 
any of such records is your signature? A. The records 
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are the original records referring to Mr. Taylor and 
the signature A. A. Cardona is my signature. 

**•#*•*** 

“Cross-Examination by Mr. Coe: 

“Q. 4. Are the papers which you examined original 
records? Were they made in your handwriting? If 
so, when w^ere they made? A. They are original rec¬ 
ords. Part of them were made in my handwriting and 
part in the handwriting of other officers who treated 
this man. Parts of the record are typewritten but have 
been either signed or initialed by me. The records 
which I have examined this date were the original rec¬ 
ords made at Walter Reed General Hospital from 
9/7/39 to April 21, 1940.” (Aplts. Supp. Apx. p. 101) 

Records Kept in Usual Course of Business. 

Witness Captain Max II. Cohen, Assistant Registrar of 
Walter Reed General Hospital, testified that it was the 
usual course of business of the Hospital to make such rec¬ 
ords and that the records in question were made and kept 
in such usual course of business, as follows: 

“Direct Examination by Mr. Bogley: * * * 

“Q. Since you have been in the court house today, 
or before, have you had an opportunity to examine 
the record which is before you—and I am referring 
especially to the record in the bottom of the folder, the 
part to which the last witness has just referred? A. 
Yes. 

“Q. Have you examined that paper by paper? A. 

Yes, sir. 

««# • * 

“By Mr. Bogley: 

“Q. Let me ask you this question first, Captain: 
After having examined these papers, will you tell me 
w’hether it is the usual course of business of Walter 
Reed Hospital or at Walter Reed Hospital to have and 
preserve such records as are before you relating to 
persons hospitalized at the hospital? A. Yes. 

“Q. And is that true of this particular record re¬ 
lating to Lemuel K. Taylor? A. Yes, sir. 
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“Q. Now, after having examined these papers, will 
you tell me or tell the Court and jury whether these 
papers, the particular ones in front of you, were pre¬ 
pared in the usual course of business of the hospital ? 
A. Yes, they were.” (Aplts. Supp. Apx. p. 83-84) 

• ••*#*••* 

“Mr. Bogley (interposing): Just let me finish my 
statement. 

“I intend to offer one paper at the very conclusion 
that is in that file that contains that opinion, but the 
papers I particularly want offered in evidence now arc 
the history taken from the patient by Major Cardona 
and in his testimony he has referred to it and identi¬ 
fied that history as having been taken by him and as 
having been accurately recorded. He said he could 
not remember it, of course, although he has referred 
to it and identified it in his deposition and there are 
reports of examinations made of this patient by at 
least two other doctors which I care to offer in evi¬ 
dence, and other reports of treatments, original re¬ 
ports, made at the time of their examimtion of the 
patient, and reports of what they found. 

“Now, as I understand it, under this 1936 statute, 
by showing that these are original records, kept in the 
usual course of business, they are admissible in evi¬ 
dence and the other side has the right to contest any 
statement in it to show it is hearsay or anything else, 
but nevertheless it is admissible.” (Emphasis sup¬ 
plied) (Aplts. Supp. Apx. p. 86) 

Identification of Records. 

In addition to specific references to the individual rec¬ 
ords to be offered in evidence, hereinafter referred to, ref¬ 
erence was made to all of the records generally, as follows: 

“Mr. Bogley: * * * 

“I am now prepared to have him identify a number 
of papers in the record as the original records in the 
hospital and introduce them in evidence.” (Aplts. 
Supp. Apx. p. 85) 

“Mr. Bogley: Let me say that I have referred, 
down to this point, to everything in the record which 
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I propose to have Captain Cohen identify and read to 
the jury. 

“I will review those quickly: 

“The history of admission, the diagnosis on admis¬ 
sion, the report of the three operations, the report of 
Doctor Cardona about his conversation with the pa¬ 
tient about the codein, the one we had so much discus¬ 
sion about. 

“Then the reports of Doctors Hornisher and Carter 
which are the last two things we have referred to.” 
(Aplts. Supp. Apx. p. 94) 

Following the Court’s announcement of his ruling, ex¬ 
cluding all of the Hospital records upon the ground that 
they were privileged and that the privilege had not been 
waived by the provisions of the policy (Aplts. Supp. Apx. 
pp. 96-9S), counsel for appellant renewed the offer of proof 
and it was agreed of record that offer of each of the Hos- 
pital records in question had been made. 

“Mr. Bogley: For the purposes of the record it 
will be understood that the entire record has been ex¬ 
cluded and that I have heretofore told the Court the 
particular parts to which I wish attention called, and 
it is understood I have made an offer of proof of those 
parts. 

“The Court: That is agreed to, Mr. Bogley.” 
(Aplts. Supp. Apx. p. 98) 

Specific Offers. 

1. History of Admission. 

Most of the colloquy between Court and counsel concern¬ 
ing the admissibility of the Hospital records occurred 
when counsel for appellant was about to offer the first 
document in question, the history of admission. Offer of 
this document was made while Witness Cohen was on 
the stand and again later when the deposition of Major 
Cardona was read. The first offer, which became joined 
with the general offer of all of the records, was made as 
follows: 
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“Direct Examination by Mr. Bogley: 

“By Mr. Bogley: 

“Q. Now, Captain, have you looked at that record 
.and endeavored to locate the history that was taken 
of Lemuel K. Taylor at the time he entered the hos¬ 
pital? A. Yes, sir. 

“Q. Have you found it? A. Yes, sir. (Aplts. Supp. 
Apx. p. 85) 

####*•#•* 

“Mr. Bogley: * * * 

“I intend to offer one paper at the very conclusion 
that is in that file that contains that opinion (the re¬ 
port of the Board of Officers concerning the question 
of Insured’s death), but the papers I particularly want 
offered in evidence now are the history taken from the 
patient by Major Cardona and in his testimony he has 
ref erred to it and identified that history as having 
been taken by him and as having been accurately re¬ 
corded. * # *” (Aplts. Supp. Apx. p. 86) 
********* 

“Mr. Bogley: * * * 

“The first one we have come to is the statement 
'taken by the attending physician from the insured, 
that is the patient, when he came into the hospital. 

********* 

“Mr. Bogley: That contains the witness’ statement 
of his history and his complaint. I say under these 
rulings that is very definitely admissible.” (Aplts. 
Supp. Apx. p. 87) 

Witness Cardona , in his deposition referred to the his¬ 
tory as follows: 

“Direct Examination by Mr. Bogley: * * * 

“ ‘Q. 8. What was the history of his condition as 
given by the patient, Lemuel K. Taylor? A. I would 
have to refer to the record. 

“ ‘Q. 9. Was this history taken by you personally? 
A. Yes, sir. During my service at Walter Reed Hos¬ 
pital I personally took the histories in all cases as¬ 
signed to me. 

“ ‘Q. 10. Was it recorded and made a part of the 
Hospital record relating to this patient? A. It was. 
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“ ‘Q. 11. If so, is it accurately recorded in the Hos¬ 
pital record forming a part of the Veterans * Bureau 
file which will be exhibited to you by the Presiding 
Officer? A. it is.” (Aplts. Supp. Apx. p. 99) 

Following the reading of this portion of the Cardona 
deposition, counsel for appellant again specifically offered 
the history of admission, as follows: 

“Mr. Bogley: In the light of this additional testi¬ 
mony not before the Court when the Court ruling was 
made, I again offer the original record of Walter 
Reed General Hospital containing the history taken 
from the patient by Doctor Cardona when he w r as ex¬ 
amined. • * • 

“Mr. Bogley: In other words now we have the tes¬ 
timony of the physician that he made the record at the 
time and I am now offering that particular record, the 
history.” (Aplts. Supp. Apx. pp. 99-100) 

This additional offer was peremptorily refused by 
the trial Court in the following language: 

“The Court: Is there objection? 

“Mr. Coe: Yes, sir. 

“The Court: The objection is sustained.” (Aplts. 
Supp. Apx. p. 100) 

It should be pointed out further that Major Cardona 
in answer to a cross-interrogatory testified that the history 
of admission, as contained in the record, was personally 
recorded by him. His testimony in this connection was 
as follows: 

“Cross-Examination by Mr. Coe: 

“Q. 8. If in response to questions 8 and 9 of direct 
examination you answered that you took the history 
of the patient, Lemuel K. Taylor, personally, did you 
personally record the same or was it recorded by some¬ 
one else, and have you examined the recording which 
you personally made? A. I have examined the record 
which I personally made. (Aplts. Supp. Apx. p. 102) 


39 


/ 


2. Diagnosis on Admission. 

In addition to the reference to the diagnosis on admis¬ 
sion made in the general offer of proof, that document was 
specifically offered as follows: 

“Mr. Bogley: Now, trying to come down to what I 
expect to offer. * * V 

“Next is the diagnosis by Doctor Cardona of this 
patient’s condition as a result of that statement from 
the witness and his examination of the witness. As a 

' matter of fact the doctor himself testified to that, but 
the original record is here and I think we should have 
the original record in the file.” (Aplts. Supp. Apx. 

p. 88) 

3. Reports of the three operations performed upon 

Insured. 

Immediately following the offer of the diganosis on ad¬ 
mission, counsel for appellant referred to the next docu¬ 
ments to be offered as follows: 

“Mr. Bogley: * • * 

“Next, there are records in there showing the three 
operations performed upon this patient.” (Aplts. 
Supp. Apx. p. 88) 

4. Report of Doctor Cardona’s conversation with Insured 

indicating that Insured had attempted suicide. 

Counsel for appellant offered the report of Dr. Car¬ 
dona’s consultation with Insured, which indicated that In¬ 
sured had attempted suicide, as follows: 

“Mr. Bogley: * # * 

“Next, the report of this occurrence of the patient 
taking a large quantity of codein and aspirin and what 
he himself had to say about it. 

“I think we might as well get that absolutely straight 
what that record shows in that respect. 

“Mr. Bogley: I am reading from one of the long 
narrow strips of paper headed ‘clinical records, prog- 
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ress’ and at the head ‘2-27-40, Ward 10-A. This morn¬ 
ing patient stated that he had taken a large number 
of codein and aspirin tablets which he had been ac¬ 
cumulating over a number of days in another ward 
because he wanted to commit suicide.’ 

“The Court: You mean the patient said that? 

“Mr. Bogley: That is what this statement says. 

“Mr. Coe: And I think that is a conclusion of the 
doctor. 

“Mr. Bogley: Let me finish, please: 

“ ‘The 0. D. was notified and his stomach was 
washed-■’ 

“The Court: What is the ‘O.D.’? 

“Mr. Bogley: Officer of the Day, I think. 

“ ‘Later he was given stimulant. Apparently he 
had no ill effects from his attempt. Colostomy dressed 
and looks good except for some slumping of the outer 
coat of the gut.’ 

“That is signed A.A.C. * * *” 

“Mr. Bogley: • * * 

“This that I am reading was recorded on the very 
day, 2-27-40. This was February, 1940.” (Aplts. 
Supp. Apx. pp. 88-90) 

5. Report of Doctor Hornisher, psychiatrist, in which In¬ 
sured is shown to have stated that he “ really wanted 
to die because he had been suffering so much.” 

The report of Doctor Hornisher, in which Insured was 
reported to have stated his desire to die, was offered as 
follows: 

“Mr. Bogley: Then the next thing I call specific 
attention to is the report of an examination made by 
Captain J. J. Hornisher, on March 4, 1940, which was 
in the interim between the last two examinations. He 
was examined on March 4th by Doctor Hornisher and 
on April 15th by Doctor Carter, both between the last 
two examinations, because of the fact that he was not 
getting any relief from the previous operation, and 
they were tackling the question as to whether there 
was a mental cause and whether different treatment 
should be given him which would relieve the condi¬ 
tion. 



“Now, the statement of Doctor Hornisher which I 
think, Mr. Coe, you read with me the day we looked 
over the record—maybe I had better read the state¬ 
ment all the way through. 

“The Court: All right. 

“Mr. Bogley: It is dated March 4, 1940. 

“ ‘This patient gradually accumulated his medica¬ 
tion and after he had about fifteen grams of codein and 
fifteen aspirin tablets he says took all in one dose. 
Reasons for the consultation.’ 

“That is why they started that, the reason he was 
called in. 

“TEe Court: I do not think that ought to be part 
of the record, just what you read; the reason why the 
doctor was brought in I do not think so. 

“Mr. Bogley: That is all right. I am not particu-' 
larly concerned about that. The other says he took 
it. That is the statement of the man himself. 

“Then the record says: 

**##**##« 

“ ‘He has numerous somatic complaints about two 
years, starting as pruritus and proctitis, including 
nausea for twelve years and vague hypocondriacal 
complaints for which he visited a specialist in Balti¬ 
more. He said he had gastric ulcers. He dieted without 
improvement. Unable to work long periods of times. 
Received sixty dollars a month from a few years after 
the war until 1933 when discontinued for a year and 
then drew $37.50 a month which has not been in¬ 
creased.’ 

“Then it starts a new paragraph: 

“ ‘He says he really wanted to die because he had 
been suffering so much. He has had twenty-five dif¬ 
ferent doctors and been in five hospitals prior to com¬ 
ing to Walter Reed General Hospital, Marine Hospi¬ 
tal, Baltimore, one month; Maryland University, Bal¬ 
timore, three times; Annapolis Hospital three weeks; 
Emergency Hospital, Annapolis, and Johns Hopkins. 
Doctor J. A. Colsten says he worries about his fam-' 
ilv, wife and two children, ages nineteen and twelve, 
and his abdominal discomfort of about twelve years 
duration. Chronic nausea. He has engaged vomiting 
without relief and continued to have hypocondriacal 
discomfort until the severe pruritus started May, 1938. 
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Now, he is just as nauseated as ever and still has the 
pruritus. In addition he complains of hyperhidrosis 
in area of scrotum. 

“ ‘Diagnosis: Psychoneurosis, hypochondriasis.’ 
“That is signed by Captain J. J. Hornisher, Captain 
of the Medical Corps.” (Aplts. Supp. Apx. pp. 91-92) 

0. Report of Doctor Carter, psychiatrist, showing mental 

instability of Insured. 

The report of Doctor Carter of his examination of In¬ 
sured, and diagnosis of “psychoneurosis, hysteria, con¬ 
version type,” was offered as follows: 

“Mr. Bogley: The next one is dated April 15, 1940, 
by Doctor H. R. Carter, and reads as follows: 

“ ‘History. See previous N. P. consultation, March 
4, 1940.’ 

“As I understand, that refers back to Doctor Hor¬ 
nisher’s examination on that date. 

“ ‘Information there will not be repeated in this 
consultation. May, 1938, patient drank some whiskey 
which he thinks was doped by a hitch hiker. Three or 
four minutes later passed out. Next morning he awoke, 
found himself lying across the seat of his car with his 
pants removed. Had a heavy hangover the rest of the 
day. Two weeks later first noticed itching about the 
rectal and anal areas. Past history shows patient 
drinks once or twice a week, usually alone, and is quite 
sensitive to alcohol. Only able to drink small amounts 
without it affecting him. Has been hospitalized 
WRGH.’ That is Walter Reed General Hospital that 
that refers to. 

“ ‘Since 9-7-39. Treatment has consisted of hemorr¬ 
hoidectomy, x-ray, colostomy, and four alcoholic in¬ 
jections none of which have relieved the pruritus ani.” 

• ••*••••* 

“Mr. Bogley: There are one or two more sentences 
in this report, and that is all: 

“ ‘Neurological examination shows deep superficial 
reflexes normal and equal; cranial nerves intact; no 
disturbance in sensation other than the above de¬ 
scribed pruritus ani. At present patient shows no 
depression and no suicidal ideas. Appears cheerful, 



smiling and friendly. Has been seen by four or five 
psychiatrists previous to this hospitalization who said 
that all his troubles was in his imagination. 

“ ‘Diagnostic impression: psychoneurosis, hysteria, 
conversion type.’ ” (Aplts. Supp. Apx. pp. 93-94) 

CONCLUSION. 

It is respectfully submitted that proper general founda¬ 
tion was laid for the admission of all of the aforementioned 
Hospital records by showing that they were the original 
records in question, that they were made in the regular 
course of business of the Hospital, that it was the regular 
course of business of the Hospital to make such records, 
and that they were made at or about the time of the trans¬ 
actions recorded (Aplts. Supp. Apx. pp. 82-83, 85, 86); that 
each and all of the documents were properly and sufficiently 
identified in the general offer of proof and in the specific 
offers of proof, and that it was formally agreed of record 
that offer had been made of each and all of such records 
(Aplts. Supp. Apx. p. 98). 

The requirements of the Federal Shop Book Rule having 
been met fully in the offer, as made , appellant respectfully 
submits that each and all of the Hospital records referred 
to in the sub-sections 1 to 6 above should have been received 
in evidence by the Court below pursuant to the mandate of 
that Rule, and that the opinion and judgment of this Court 
should be modified to find that the action of the lower Court 
in excluding each and all of said records was error. 

Frederic D. McKenney, 
John S. Flannery, 

G. Bowdoin Craighill, 

R. Aubrey Bogley, 

John R. Wall. 
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124 Thereupon Abraham Rubin was called as a wit¬ 
ness for and on behalf of the defendant herein, and 
being then and there duly sworn by the Clerk of the Court, 
assumed the witness stand and, upon examination, testified 
as follows: 
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Direct Examination 
By Mr. Bogley: 

Q. Will you state your full name, please? A. Abraham 
Rubin. 

Q. And what is your address? A. I am with the Vet¬ 
erans Administration. 

Q. Wliat is your position? A. Field Exa mine r, Vete rans 
Administr ation, Wash ington, D. C. 

Q. You are here pursuant t o. a subpoena ? A. I am. 

Q. And have you "brought with yo u th e ^ recor ds of. the 
Veterans BureauVelatingl;o Xemuel Iv.Taylor ? A. Yes, I 
have. 

— Mr r- B ogley: I understand, Mr. Coe, that we agree the 
record Mr. Rubin has and which you and I have looked 
at together relates to the Lemuel K. Taylor involved in 
this case. 

Mr. Coe: I a gree they are the authentic records that 
pertain to Mr. Tavlor.ves. 

Mr. Bogley: And that this file was the file forwarded 
to Columbia, South Carolina, at the time Major Cardona 
gave his testimony and the file referred to in Major Car¬ 
dona’s testimony. 

125 Mr. Coe: Yes. I so stipulate. 

By Mr. Bogley: 

Q. Will you just tell us what part of that record, if any, 
relates to the hospitalization of the veteran Lemuel K. 
Taylor?- A. In the lower part of this folder appears what 
is known as clinical records; t hey are the o r iginal records 
made at the Walter Reed Hospital. 


127 Captain Max H. Cohen a witness heretofore called 
for and on behalf of the plaintiff, having been pre¬ 
viously duly sworn as more particularly in this record ap¬ 
pears, and having been examined by counsel for the plain¬ 
tiff and for the defendant as such witness, was recalled as 
a witness for and on behalf of the defendant herein, and, 




r 
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upon assuming the witness stand, testified further upon 
examination as follows: 


Direct Examination , 

By Mr. Bogley: 

Q. Captain Cohen, I believe you have already been iden¬ 
tified in the record? A. Yes. 

Q. Did you state the nature of your work at Walter Reed 
Hospital, or what your title is? A. At the present time? 

Q. Yes. A. At the present time I am assigned as assis¬ 
tant, Detachment Command, and Assistant Registrar. 

Q. Are you a graduate physician? A. Yes, sir. 

Q. You are here pursuant to a subpoena, are you not, 
Captain? A. Yes, sir. 

Q. Since you have been in the court house today, or be¬ 
fore, have you had an opportuni ty to examine the rec ord 
wh ich is before yo u— and I am referring especially to the 
record m tne bottom of the folder, the part to which the 
last witness has just referred? A. Yes. 

128 Q. Have you examined that paper by paper? A. 
Yes, sir. 

Q. Now, what are those papers, Captain? 

First, just give us a general description of them. 

Mr. Coe: Just a moment. 

Did this doctor make this record? 


By Mr. Bogley: 

Let me ask you this question first, Captain: After 
having examined these papers,' will you tell me wh<tfher_ 
it is the usual course of business of Walter Reed Ho spital 
oFat Walter Reed Hospital to have and preserve such rec¬ 
ords as are before yo u relating to pe rs on s hospitalised 
at the hospital? A. Yes . 

Q. And is t hat true of this particular record relating to 
LemueT~K. Taylor? A. Yes T sirTZ 

qT !kow, after having examined these papers, will you 
tell me or tell the Court and jury whether these papers , 
the parti cular, ones .in front, of you, were~ prepairedln the 
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usual course of busi ne ss of th e ho spital ?_ A. Ye s, they 
were. ^ 

• s • ••*••••• 

The Court (interposing): Well, of course, as far as the 
Court knows what counsel for the defendant is trying to 
establish is the fact that these are the original records kept, 
at the hospital in connection with Mr. Taylor. 

129 Mr. Coe: I will concede that, vour Hono r. I w ill 
concede that without testimon y. 

Mr. iBogley: That is right, and that they were prepared 
in the usual course of business of the hospital and, as I 
understand it, under the 1936 statute, that makes them ad¬ 
missible without having to bring here every individual 
person who prepared the record. 

As a matter of fact, that is the purpose of the statute, 
as I understand it. 

The Court: If he can testify that that is the original 
record, and as I understand it, that is conceded— 

Mr. Coe (interposing): I concede that to be a fact. 

The Court (continuing): Then what is the purpose of 
the balance of the question? 

How does he know? 

What you want is conceded. 

Mr. Boglev: That is right. 

The Court: Th en, you asked in addition bo 1-rm.w • 
th at was, p repared irTthe ordinary cour se of business^ Hp . 
cannoj^kn ow tha t/ TTe~fiTsf ^arTTlrnoTy it 
"" Mr. Bogley: Ide couHTnow to the extent— 

The Court (interposing): But the fact that thev are 
original records are con ceded. 

JL>o you want anything more than that? 

Mr. Bogley: As I understand, under the statute,—and 
I want my proof accurate—it is necessary to show they are 
original records; that it is the usual course of business to 
prepare such records at the hospital— 

The Court (interposing): He testified to that. 

130 Mr. Bogley (continuing): and, secondly, they 
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were prepared in the course of business. In other words, it 
is not just some paper— 

The Court (int erposing ); The y could not be the ori g r , 
inal records without beinj f'pr epared in the ordinary course. 
_ol busmessT 

Mr. Bogley: If the second point is conceded. I won’t 
press it. 

I am now prepared to have him identify a number of 
papers in the record as the original records in the hospital 
and introduce them in evidence. 

The Court: Is there any question about it? 

Mr. Coe: No, sir. I have no question on that. 

*•*•*•#••• 

By Mr. Bogley: 

Q. Now, Captain, have you looked at that record and 
endeavored to locate the history that was taken of Lemuel 
K. Taylor at the time he entered the hospital? A. Yes, sir. 

Q. Have you found it? A. Yes, sir. 

Q. What is the date of it? 

Mr. Coe: Now, just a minute. 

May we approach the bench? 

The Court: Certainly. 

(Counsel for the respective parties approached the bench 
and, out of the hearing of the jury, the following occurred:) 

Mr. Coe: He has no t a s yet offered the hospital 
131 record in evidence. 

HT is asking the witness to testify to some part 
of the contents of the hospital record. 

He is making an effort to put the records in evidence 
when he should not be doing so, because he is asking the 
date appearing on part of the record and the law is that 
hospital records are privileged and not admissible in evi¬ 
dence. 

The Court: Are not what? 

Mr. Coe: Thev are not admissible in evidence. Th ey a re 
privileged. '..... ..” 
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I object to the introduction of the records or any part 

ofir^ ^ 


132 The Court (interposing): If there is anything in 
the record which is anything more than a record— 
in other words, anything that introduces the opinion of the 
hospital that this man committed suicide— 

Mr. Coe (interposing): It does and it is a conclusion. 

The Court (continuing): it would not be evidence any¬ 
way. 

Mr. Bogley: I have not got to that point yet. 

The Court: But that is the point you are getting to. 

Mr. Bogley: It may be. 

I intend to offer one paper— 

Mr. Coe (interposing): This paragraph— 

Mr. Bogley (interposing): Just let me finish my state¬ 
ment. 

I intend to offer one paper at the very conclusion that is 
in that file that contains that opinion, but the papers I 
particularly want offered in evidence now are the history 
taken from the patient by Major Cardona and in his testi¬ 
mony he has referred to it and identified that history as 
having been taken by him and as having been accurately 
recorded. He said he could not remember it, of course, al¬ 
though he has referred to it and identified it in his deposi¬ 
tion and thfirp ATA-EAports, of frYAminatinns made of this 
pati ent by at least twj Lolhgi: doctors which 1 care to offer' 
" ^iden cerand other reports of treatments Origin&t'-ce«_ 


ports, jng de"al th e llHic oflheir~examination of the plihent, 
and reports!)!* wj 
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row, as I understand it, under this 1936 statute, 
by showing that these are original records, kept in 
the usual course of business, they are admissible in 
evidence and the other side has the right to contest any 
statement in it to show it is hearsay or anything else, but 
nevertheless it is admissible. 


•' 
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136 Mr. Bogley: Before your Honor finally rules— 
and it may be a blanket ruling to cover it all—I 
would like your Honor to read or have me tell you 

137 the authorities I have on that point and how far they 
go. 

The Court: All right. I will let the jury be excused. 

(Thereupon the members of the jury left the court room 
in company with the United States Marshal and the fol¬ 
lowing occurred out of the presence of the jury:) 

Mr. Bogley: It may save time if your Honor cares to 
read that (handing a document to the Court) beginning at 
the part I have marked there (indicating), and I will give 
a copy of it to Mr. Coe so that he will know what your 
Honor is reading. 

• *••••**•• 

146 The only paper in this record I think there may be 
a question about, and under the authorities I think. 
that is admissible, is the one Mr. Coe relates to and that 
is in the ordinary course of the hospital routine that the 
patient dies in the hospital and they find a board of hos¬ 
pital physicians, hospital witnesses called before a board, 
and testimony taken and the board makes findings. But 
it is their duty to do that. That is done in the regular 
course of business and is part of the record and I think 
that is admissible and, before the jury comes back, if your 
Honor wants to rule on it, I want to offer that in evidence 
and make a formal offer of it. 

Now, there are_other things in the, record; 

The firsT one ^_eJ5^e^^me~fb is the statemen t taken J>y 
the attendmg'physician from the insured, that is the pati¬ 
ent, wnen he came intolhe^ Fo^P^^ 1 
. The next is t .h history? 

The Court: Yes. 

Mr. Bogley: T hat contains the wi tnes s ’.statement of his 
history and his c om plaint 1 say under these rulings that 
Is very denniteTyadmissible. 

The Court: Well, as far as I know it is. 
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Mr. Bogley: All right. Secondly— 

147 The Court (interposing): I mean as far as I 
have thought, it is. 

Mr. Bogley: Now, trying to come down to what I expect 
to offer. Now, we have the jury out and we may as well 
know what your Honor thinks is admissible. 

Apparently my friend does not want me to offer any¬ 
thing in the presence of the jury. 

There is the admission statement. 

Next is the diagnosis by Doctor Cardoha of this patient ’§ 
condition as a result of that statement from the witness 
and his examination of the witness. As a matter of fact 
the doctor himself testified to that, but the original record 
is here and I think we should have the original record in 

the file. ^-—^^ 

First, the mstorx ^second, the^ diagno sis of the patient’s 
condition. 

v The Court: I should think tha fjs admis.dhlp. 

Mr. Bogley: All right. ^ 

Next, there are records in there showing the three operas 
tions performed upon this patient. — 

The Court: T hat is admissible . 

Mr. Bogley: And the result of them. 

The Court: That is admis sible. 

Mr. Bogley: That is admissible, then, 
yt NexVthe- report of~this occurrence df~fhe^patTenFTakin" 
l a large quantity of codein and aspirin and what he himself 
s had to say _abQnt.it.- 

I think we might as well get that absolutely straight what 
that record shows in that respect. 

148 Mr. Coe: I do not think the record shows what 
the witness said. The doctor’s testimony before the 

Board of Examiners said—I asked him why he took it and 
he said I want to relieve myself of itching. 

Mr. Bogley: That is what you don’t want in. 

Mr. Coe: I don’t want in any conclusion that a man or 
this man took medicine to commit suicide. 

The Court: Let’s see what the record shows. 
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Mr. Bogley: I am going to ask the captain, with your 
permission, to find the paper in this record; I think the 
date is February 27, 1940, that shows this man took that 
quantity of codein and aspirin. 

Captain Cohen, will you find the paper in there, if there 
is one ? 

The Witness Cohen (upon examining the record): Here 
it is. 

Mr. Bogley: Your Honor, I would like you to look at this 
particular paper. 

Mr. Coe: Why don’t you read it so I can hear it? 

The Court: All right. 

Mr. Bogley: I am reading from one of the long narrow 
strips of paper headed “clinical records, progress” and at 
the head “2-27-40, Ward 10-A. This morning patient stated 1 
that he had taken a large number of codein and aspirin 
tablets which he had been accumulating over a number of 
days in another ward because he wanted to commit suicide. ’ ’ 

The Court: You mean the patient said that? 

Mr. Bogley: That is what this statement says. 

Mr. Coe: And I think that is a conclusion of the 
149 doctor. 

Mr. Bogley: Let me finish, please: 

“The O.D. was notitfied and his stomach was washed 

.. ——— --— i ■■ ■ -t 


The Court: What is the “O.D.”? 

Mr. Bogley: Officer of the Day, I think. 

“Later he was given stimulant _ Apparently he had n o _ 

ill effects frpm Tni~attempt. Colostomy dressed~and looks | 
good except for some slumping of the oute r coat, of the 

jbLH-— > 

That is signed A.A.C. 

The Court: Does that say the patient himself said— 
Mr. Bogley (reading): “This morning patient stated 
he had taken a large number of codein and aspirin tablets^ 
which he had been accumulating over a number of days in 


another ward because he wanted to commit suicide.” 

If that langUlSge'means what it says it means that the 
patient so stated. 


i 
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Mr. Coe: Let me read what the doctor said about that 
before the Board of Doctors, if I may. 

Mr. Bogley: I am willing to have them both go in. 

Mr. Coe: I am not. 

I want the facts to go in but not a lot of stuff that will 
mislead them. 

Where is the report of the Board of Doctors? 

Mr. Bogley: I have a certified copy of it. I know what 
he said there. It was taken some time after this, 
at 


. This was taken in 


April, this record b efore the Board of Officers, but whuU 
~ ~~ ain re ading from now was in February, 1 940. 

150 TEe record before tho"Bohid'df Officers, taken in 
April, is a sort of an inquest the hospital makes. 

The Court: Is that Doctor Cardona’s testimony and 
statement ? 

Mr. Bogley: Yes, sir. It is signed by Doctor Cardona. 

The Court: All right. 

Mr. Coe: He says this (reading from a document here¬ 
after designated “Defendant’s Exhibit for identification 
No. 4” as more particularly appears in this record): 

“On February 27, 1940, when I arrived on the ward 
about 8 a.m., I was told by the nurse that this patient” 
that is hearsay. “That this patient had attempted sui¬ 
cide by taking a number of codein and aspirin tablets which 
he apparently had been accumulating during his hospital 
stay. He was treated by the Surgical Officer of the Day 
and apparently suffered no ill effects from this attempt.” 
Then he goes into say: 

“He was questioned by me that morning an d he had no 
explanation to offer a s to why he took this’ over dose of 
medicine except that he wanted to get relief from his itch- 


Tfre"Court: The Court is ready to rule on that. But that 
is also admissible in c onnection with that statement, 

Mr. Coe: Just that portion? 

The Court: Yes, sir. 
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Mr. Bogley: All right. 

The Court: If one goes in they both should go in. 

Mr. Bogley: I agree. 

My position is that all of these records can go in 

151 subject to whatever attack anyone can make on them. 

The Court: I think, specifically, if the same man 
made both statements they should go in. 

Mr. Bogley: That is agreeable to me. 

The Court: All right. 

Mr. Bogley: Then the next thing I call specific attention 
Jto4e-the-report of an e xamination made by C aptain J. J. 
Hornisher, jn M arch 4, 1940, which was in the interimoe- 
tween tlie last two examinations. He was examined on 
March 4th by Doctor Hornisher and on April 15th by Doc¬ 
tor Carter, both between the last two examinations, be¬ 
cause of the fact that he was not getting any relief 

152 from the previous operation, and they were tackling 
the question as to whether there was a mental cause 

and whether different treatment should be given him which 
would relieve the condition. 

Now, the statement of Doctor Hornisher which I think, 
Mr. Coe, you read with me the day we looked over the 
record—maybe I had better read the statement all the way 
through. 

The Court: All right. 

Mr. Bogley: It is dated M arch 4,1940. 

‘‘This patient gradually accumulated his medication and 
after he had about fifteen grams of codein and fifteen as¬ 
pirin tablets he says took all in one dose. Reasons for the 
consultation.” 

That is why they started that, the reason he was called 
in. 

The Court: I do not think that.ought to.be par t of the 
record, just what you read; the reason why the doctor was 
brought in I do not think so. 
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Mr. Bogley: That is all right. I am not particularly 
concerned about that. The other says he took it. That is 
the statement of the man himself. 

Then the record says: 

• •••••*••• 
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154 “He has numerous somatic complaints about two 
years, starting as pruritus and proctitis, including 

nausea for twelve years and vague hypocondriacal com¬ 
plaints for w T hich he visited a specialist in Baltimore. He 
said he had gastric ulcers. He dieted without improvement. 
Unable to work long periods of times. Received sixty dol¬ 
lars a month from a few years after the war until 1933 
when discontinued for a year and then drew $37.50 a 
month which has not been increased.” 

Then it starts a new paragraph: 

“He says he really wanted to die because he had been 
suffering so much. He has had twenty-five different doc¬ 
tors and been in five hospitals prior to coming to Walter 
Reed General Hospital, Marine Hospital, Baltimore, one 
month; Maryland University, Baltimore, three times; An¬ 
napolis Hospital three weeks; Emergency Hospital, An¬ 
napolis, and Johns Hopkins. Doctor J. A. Colsten says 
he worries about his family, wife and two children, ages 
nineteen and twelve, and his abdominal discomfort of about 
twelve years duration. Chronic nausea. He has engaged 
vomiting without relief and continued to have hypocondria¬ 
cal discomfort until the severe pruritus started May, 1938. ' 
Now, he is just as nauseated as ever and still has the pruri¬ 
tus. In addition he complains of hyperhidrosis in area of 
scrotum. 

* * Diagnosis: Psychoneurosis, hypochondriasis. ’ , 

That is signed by Captain J. J. Homisher, Captain of 
the Medical Corps. 

155 Mr. Coe: What is the date of that? 

Mr. Bogley: March 4, 1940, wrhich was between the 
two last operations. 

Mr. Coe: Now, read the one of the other doctor, prior to 
that. 
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Mr. Bogleyj^^Ptre^iext one is dated April 15, 1940, by 
Doctor H. R. v Carter r ^nd reads as follows: 

“History. . SB?previous N. P. consultation, March 4, 
1940.” 

As I understand, that refers back to Doctor Hornisher’s 
examination on that date. 

“Information there will not be repeated in this consul- / 
tation. May, 1938, patient drank some whiskey which he / 
thinks was doped by a hitch hiker. Three or four minutes / 
later passed out. Next morning he awoke, found himself/ 
lying across the seat of his car with his pants removedj 
Had a heavy hangover the rest of the day. Two week^ 
later first noticed itching about the rectal and anal areas! 
Past history shows patient drinks once or twice a weel^, 
usually alone, and is quite sensitive to alcohol. Only abfe 
to drink small amounts without it affecting him. Has beep 
hospitalized WRGII.” That is Walter Reed General Hos¬ 
pital that that refers to. 1 

“Since 9-7-39. Treatment has consisted of hemorii 
hoidectomy, x-ray, colostomy, and four alcoholic injections 
none of which have relieved the pruritus ani.” * 

The Court: Are there any explanations of all of those 
expressions? 

There are a lot of those expressions not intelligible 
156 to the layman. 

Mr. Bogley: The doctor is here. He can explain 
the medical terms if we need explanation. That is how I 
expect to handle it. 

The Court: All right. 

Mr. Bogley : There are one or two more sentences in this 
report, and that is all: 

“Neurological examination shows deep superficial re¬ 
flexes normal and equal; cranial nerves intact; no disturb¬ 
ance in sensation other than the above described pruritus I 
ani. At present patient shows no depression and no suici- I 
dal ideas. Appears cheerful, smiling and friendly. Has | 
been seen by four or five psychiatrists previous to this \ 
hospitalization who said that all his troubles was in his 
imagination. 
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“Diagnostic impression: psychoneurosis, hysteria, con¬ 
version type.” 

The Court: What is the last type? 

Mr. Bogley: Conversion type. 

The Court: The Court thinks those two m edi cal state¬ 
ments which were made in connection with the consulta¬ 
tion are admissible as part of the record. 

Mr. Bogley: Yes. 

Mr. Coe: I have not said anything as he was going 
along. 

The Court: This is only tentative . 

Mr. Coe: You are not ruling on it? 

The Court: I will hear you now. 

**#•••#••• 

163 Mr. Bogley: As I understand your Honor’s rul¬ 
ing— 

The Court (interposing): I have only ruled tentatively. 
Mr. Bogley: Let me say that I have referred, down to 
this point, to everything in the record which I propose to 
have Captain Cohen identify and read to the jury. 

I will review those quickly: 

The history of admission, the diagnosis on admission, 
the report of the three operations, the report of Doctor 
Cardona about his conversation with the patient 

164 about the codein, the one we had so much discussion 
about. 

Then the reports of Doctors Hornisher and Carter which 
are the last two things we have referred to. 

The last thing which I wish to offer is the full report of 
the testimony before the Board of Officers and the finding 
of that Board. That is the one I indicated as the only one 
that I think there is any question about. I think under 
the authorities that, too, is admissible, just as a hospital 
record is, subject to any attack my friend wants to make 
on it. 

Mr. Coe: You mean me? 

Mr. Bogley: Yes. 




Mr. Coe: I thought your Honor had ruled on the ques¬ 
tion of the testimony given before the Board of Doctors. 

The Court: My ruling on that was, gentlemen, that that 
was not admissible except that the Court thought that the 
statement made by Doctor Cardona should be read. 

Mr. Bogley: In contradiction to the statement he made 
in the other report. 

Mr. Coe: I understand that, yes. 

Mr. Bogley: It is understood for the purposes of the 
record that I do offer this full transcript of the hearing 
before the Boarff of Officers which was convened'mt^April 
23, KH07~and~^ nine typewritten pages and con¬ 

cludes with the findings of the Board and is signed by all 
the members of the Board. 

• ##•••#*•• 

165 I offer that in evidence as an official part of the 
hospital record identified by the witness as having 

been made in the usual course of the hospital business, and 
that it was the usual course of the hospital to have such a 
record. 

• •#••****• 

As I understand, up to the moment, I have only formally 
offered this one document. The other we have discussed 
informally and you have indicated at the moment you have 
thought the other is admissible but you have not ruled? 
The Court: That is right. 

*•#**••••* 

166 The Court: The Court’s ruling, as far as that 
particular document is concerned, a formal hearing, 

the Court has ruled on that. 

Mr. Bogley: I thought you would withhold this ruling. 
The Court: No, no. I am not withholding a ruling on 
that. 

Mr. Bogley: You are ruling that this is not admissible? 
The Court: Except the statement of Doctor Cardona in 
connection with the statement he made at the hospital. 
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Those are my tentative rulings. I will rule finally to¬ 
morrow morning at ten o’clock, out of the presence of the 
jury. 

167 Mr. Bogley: Before the jury comes in I think I 
will have the reporter mark for identification this 
hearing report. 

The Court: Yes. 

(Thereupon a certified copy, under the seal of the War 
Department, of the Board proceedings in the case of Lem¬ 
uel K. Taylor, pursuant to special order No. 34, Walter 
Reed General Hospital, 21 April 1940, was marked by the 
reporter “Defendant’s Exhibit for identification No. 4”.) 
Mr. Bogley: You agree that this is a true copy? 

Mr. Coe: I have not examined it, but if you say it is, I 
take your word for it. 

Mr. Bogley: It is under the certificate of the Secretary 
of War. 

Mr. Coe: I have not examined it. If you say it is, it is.. 
Mr. Bogley: I say it is. 

Mr. Coe: Then it is. 

**••*•*••• 

Court's Ruling on Admissibility of Evidence Upon 
Resumption of Trial the Following Morning. 

186 Coming down to the matter which was under dis- 

187 cussion yesterday afternoon, that is, the question as 
to whether or not the records of the hospital are 

properly admissible in evidence, the Court feels that a 
court, any court, could logically and consistently take one 
of two views: 

The Court could take the view that the protection given 
by the Code of the District of Columbia to the statements 
of physicians and extended, by construction, by the Court 
of Appeals, to cover hospital records, was waived as to 
hospital records when it was waived as to physicians and 
that that is the only logical deduction which could be made. 
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Well, logic is not necessarily tlie thing which has to gov¬ 
ern the proper conclusion of legal situations. 

The other point of view is this: 

Insurance policies have become standardized. 

When a Court’s decision, which the insurance company 
believed is broad enough to be more or less universally 
effective, is made, the wording of the policy is changed in 
order to protect the company in a future case covered by 
the court’s action. 

Now, of course, it can be said, logically, that an individ¬ 
ual does not have to buy the policy unless the individual 
likes the provisions of the policy. But life insurance has 
become a part of the economic life of the people of the 
country, a necessary part, and you might just as well say, 
as has been said in years past when a man applies for 
work and he is starting “all right, we will give you fifty 
cents a day and if you don’t work for fifty cents a day 
you don’t have to” but he does have to or starve. 

I can remember very distinctly when it was felt, 
188 especially among business people and people who 
were above the class that had to live by their man¬ 
ual labor, that it w r as perfectly proper to fix a wage scale 
in accordance with just what the labor could be procured 
for. It made no difference whether the labor was properly 
provided for or not. They would say then “if you don’t 
want to work for this you don’t have to.” They would say 
“that is a fair proposition” and you can just as logically 
here say “if you don’t want this policy you don’t have to 
take it.” But, you do have to take it because you cannot 
get any other kind. The policies are standardized. If you 
don’t get one kind of policy you cannot get any other. 

The same rule, of course, applies to fire insurance. 

Now, that being so, the Court thinks that the company 
by virtue of the fact that the form of the insurance policy 
is standardized, that the companies are in a position to, and 
they do, amply protect themselves and, therefore, the terms 
of the policy should be strictly construed and that, there¬ 
fore, the language of the policy at the bottom of the first 
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page in red, I think, should be not extended to cover hos¬ 
pital records and the objection of the plaintiff to the record 
in its entirety is sustained. 

£Tow, will you send for the jury, please? 

\Mr. Bogley: For the purposes of the record it will be 
mderstood that the entire record has Jbeeu.excluded-.aiid, 
I have heretoi'ore^told the Court the particular parts. 
to which I wish attention called, and it is understood I_ 
lave made aiioffer of proof oftHose parts . 

Court: That is agreed to, Mr. Bogley. 
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Testimony by Deposition of 

Major Angel A. Cardona 


Direct Examination 


By Mr. Bogley: 

“Q. 1. Please state your full name, age, occupation and 
address . A. Major Angel A. Cardona, M. C., 0-24299, Age 
33, medical officer, U. S. Army. Address: Headquarters 
XII Corps, Columbia, S. C. 

Q. 2. What was your rank and where were you stationed 
during the month of April, 1940? A. I was a captain in 
the Medical Reserve Corps stationed at Walter Reed Gen¬ 
eral Hospital, Washington, D. C. 

Q. 3. If your answer is that you were then stationed at 
Walter Reed Hospital, Washington, D. C., how long prior 
to that time had you been stationed at that point? A. I 
had been stationed at Walter Reed Hospital since October, 
1937. 

Q. 4. Please state briefly the nature of your duties while 
at Walter Reed Hospital, especially insofar as they per¬ 
tained to the examination and treatment of patients 
192 there confined A. During my service at Walter 
Reed Hospital I served as Assistant Ward Surgeon 
in the orthopedic septic surgery and general medical wards. 

Q. 5. State briefly your medical education and experi- 
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ence. A. From 1925 to 1927 two years pre-medical educa¬ 
tion at the University of Puerto Rico at Rio Piedras, 
Puerto Rico. From 1927 to 1931, George Washington Uni¬ 
versity School of Medicine. I was graduated from this 
school in May, 1931 and served two years internship at 
Sibley Memorial Hospital, Washington, D. C., the second 
of these two years I served as resident in surgery at that 
hospital. 

Q. 6. Did you become acquainted with Lemuel K. Taylor, 
a patient at Walter Reed Hospital? A. I did. 

Q. 7. Did you treat him, and if so for what condition? 
A. I treated him for a chronic disease of the rectum and 
anus which was diagnosed as: 

1. Proctitis, chronic, cause undetermined. 

2. Pruritus, anus, severe, cause undetermined. 

Q. 8. What was the history of his condition as given by 
the patient, Lemuel K. Taylor? A. I would have to refer 
to the record. 

Q. 9. Was this history taken by you personally? A. Yes, 
sir. During my service at Walter Reed Hospital I per¬ 
sonally took the histories in all cases assigned to me. 
193 Q. 10. Was it recorded and made a part of the 
Hospital record relating to this patient? A. It was. 

Q. 11. If so, is it accurately recorded in the Hospital 
record forming a part of the Veterans’ Bureau file which 
will be exhibited to you by the Presiding Officer? A. It is.” 

Mr. Bogley: In the light of this additional testimony 
not before the Court when the Court ruling was made, I 
again offer the original record of Walter Reed General 
Hospital containing the history taken from the patient by 
Doctor Cardona when he was examined. 

The Court: Will you read the last question? 

By Mr. Bogley: 

“Q. 8. What was the history of his condition as given 
by the patient, Lemuel K. Taylor? A. I would have to 
refer to the record. ' 
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Q. 9. Was this history taken by you personally? A. Yes, 
sir. During my service at Walter Reed Hospital I per¬ 
sonally took the histories in all cases assigned to me. 

Q. 10. Was it recorded and made a part of the Hospital 
record relating to this patient? A. It was. 

Q. 11. If so, is it accurately recorded in the Hospital rec¬ 
ord forming a part of the Veterans’ Bureau file which will 
be exhibited to you by the Presiding Officer? A. It 
194 is.” 

Mr. Boglev: In other words now we have the 
testimony of the physician that he made the record at the 
time and I am now offering that particular record, the his- 
torv. 

w 

The Court: Is .there objection? 

Mr. Coe: Yes, sir. 

The Court: The objection is sustained. 

*••**•*••• 

Q. 17. Did Lemuel K. Taylor come to his death while 
a patient at Walter Reed Hospital, and if so, on what 
date? A. Lemuel K. Taylor came to his death while a 
patient at Walter Reed Hospital on April 21, 1940. 

Q. 18. What was the cause of his death? A. The cause 
of his death was: 

1. Skull, fracture of, compound comminuted crushing. 

2. Brain, laceration and pulpefaction of, severe. 

Q. 19. Please describe the circumstances leading up and 
relating to his death, as ascertained by your personal ob¬ 
servation and investigation. A. During my early rounds 
at about 8:00 P.M. on the night of April 20th I prescribed 
1 Yo grains of luminal for Mr. Taylor. Due to the' fact that 
I was very busy during that evening with other cases I 
was not able to see the patient during the early part of the 
evening. At about 1:00 A.M. on April 21st together with 
a nurse we entered Mr. Taylor’s room and found he was 
not there. I personally conducted a search of the hospital 
building and outside areas and Mr. Taylor’s body was 
found by the night supervisor of nurses at the bottom of 
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the stairwell in the west wing of Walter Reed General 
Hospital. 

Q. 20. Will you examine the Walter Reed Hospital 
197 records relating to Lemuel K. Taylor, contained in 
the Veterans’ Bureau file, which will be exhibited to 
you by the Presiding Officer, and state if they are the orig¬ 
inal Hospital records relating to Lemuel K. Taylor and if 
the signature ‘A. A. Cardona’ appearing on any of such 
records is your signature? A. The records are the original 
records referring to Mr. Taylor and the signature A. A. 
Cardona is my signature. 

• •#•#••••• 

Cross-Examination 
By Mr. Coe: 

199 Q. 3. Have you read or examined any papers per¬ 
taining to this matter? If you have, state w’hat 

papers you have examined or read, when and where. A. 
I have examined the hospital records and my testi- 

200 mony before the board of officers this date while 
the deposition was being taken here in Columbia, 

South Carolina. 

Q. 4. Are the papers which you examined original rec¬ 
ords? Were they made in your handwriting? If so, when 
were they made? A. They are original records. Part of 
them were made in my handwriting and part in the hand¬ 
writing of other officers who treated this man. Parts of 
the record are typewritten but have been either signed or 
initialled by me. The records which I have examined this 
date were the original records made at Walter Reed Gen¬ 
eral Hospital from 9/7/39 to April 21, 1940. 

Q. 5. If you examined the hospital record, state whether 
or not it was the original record or a summary prepared 
by someone else. A. The record examined by me this date 
is the original hospital record in this case. 

Q. 6. After having read the documents referred to, were 
you able to remember the facts on which you have testi- 
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tied or is your testimony based upon the contents of the 
papers you have read? A. After reading the records I 
was able to remember some facts. My testimony as to some 
other facts was based upon the contents of the records. 

Q. 7. Were any of your answers to direct examination 
read in whole or in part from other papers. If so, state 
which answers, and from what read. A. Yes, ques- 
201 tion 18, from the hospital record, and question 12, 
dates of the operations. 

Q. 8. If in response to questions 8 and 9 of direct exam¬ 
ination you answered that you took the history of the 
patient, Lemuel K. Taylor, personally, did you personally 
record the same or was it recorded by someone else, and 
have you examined the recording which you personally 
made? A. I have examined the record which I personally 
made. 

Q. 9. In replying to question 11 of direct examination, is 
your answer based upon your memory of the facts or is it 
based upon your belief that the records are accurate? A. 
My answer is based on memory of the facts and it is my 
opinion that the records are accurate. 

Q. 10. What part of your answer to question 19 was the 
result of your own observation, and what part to your 
investigation? A. All of it is based upon my personal 
observation with the exception of the finding of the body, 
which was done by the night supervisor of nurses, who 
told me, and then I saw the body. 



